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ORDER

~ This revision application is filed by M/s. Uttam Galva Steels Ltd, Raigad
against the Order-in-Appeal No. US/131/RGD/2013 dated 21-05-2013 passed
by the Commlsswner of Central Excise (Appeals), Raigad with respect to Order-

in-- Onglnal passed by-the- U—ep tTCommssmneroFCentratB(crse—Rargad

2. Bnef facts of the case are that the f nal products cleared on payment
of duty from thelr factory, /nter a//a /nc/ude the products namely "H.R.
”Prckled 0|Is“ "HR Plckled and or[ed conls" The sa[d fi nal products were

bemg cleared on payment of duty for home consumptlon as welk as for

1. _Subsequent to ab e, he :' Range sup ntendent had further
fjco rrmed that after rece:pt of'H R. Corls the process of shttlng, trimming,

prckhng and orhng is carrred out in the factory premlses of the ctalmant

2. 2 The applrcant vide thelr letter dated 21.05. 201& conf rmed that the

mputs i e H R:. Cor!s receivect in the factory are sub]ected to the process_
of Sh £

_,ng, Plcklrng, Omng and trlmmmg and explarned the processes
lnyolved in detail.
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2.3 It was also clarified by the applicant, that the tariff classification of
the resultant product i.e H. R. Coils Pickled and Oiled Coils has been
inadvertently mentioned in the documents as 72083940 instead of COrrect

tarlff classification for Plckled and orled coils, havmg thickness less than

3mm, as 72082740 and that the factual posrtlon is that the H. R Coils were

sub]ected to the above processes before belng cleared from the factory for
export under claim of rebate or for home consumptlon It is also mentioned
that this practice was in vogue since October 1992 in respect of home

clearance and since December 2003 in respect of ‘export clearance.

2.4 Whereas it appears that vvith regard to flatrolled products of chapter
72, the process of hardening and tempering amounts to "manufacture” as
per sub heading Note 3 to Chapter 72 of CEI' A1985. However the process
explalned by the clalmant does not reveal that the process of pickling and

‘ onlmg amounts to hardemng and tempenng and therefore it appeared that
r—,;the Ptckhng & Orlmg process carrled out byjhe clalmant does not amount-- A

to "manufacture" in terms of the above chapter subheadmg note.

2 5 Accordmgly, a Show Cause Notlce dated 25. 06 2010 was lssued to the
applrcant thereby callmg them upon to show cause as to why the entire

the reasons explamed above

2.6 On the aspect of admrssrblhty of Cenvat credlt avarled on rnputs viz
HR corls Show Cause Notice F. No. V/AdJ(SCN)lS 55/Rgd/10—11
dated.525_.6.2010 and ,F.No.V/AdJ(SCN.)15 19/Rgd/11 -12 dated 6.5.2011
were issued by the Commissioner of Centr’al, Excise Raigad thereby

Rules, "'2"604 read with proviso to section 11 A(1) of the Central Excise

2.7 The Commissioner Central Excise Ralgad vide its Order No.12- 13/
AT(12-13)COMMR/RGD/12-13 dt.31.08.2012 decided the above 2 SCN’s.

" amount of rebate claim i.e. Rs 3 18, 72 034/- should not be reJected for :

denying the Cenvat Credit & recovery under rule 14 of Cenvat Credit




The .main observations/points conSIdered in above order are discussed

brleﬂy as under

(i/)‘ Show Cause Notlce dt 25 6 10 was |ssued for reversal of Cenvat




4, Being aggrieved by the impugned Order-in-Appeal, the applicant has
filed this revision application under section 35 EE of Central Excise Act, 1944

before Central Government on the following grounds:

41 It is submitte'd that the Commissioner (Appeals) | erred in'
di‘smrissing the appeal on the ground that the claim of refund was pending
before the Hon'ble CEST AT. It is submitted that (i) in the instant case all the
conditions for grant of rebate claim have been satisfied ; (i) while there is a bar
against obtaining of double benefit, there is no bar of simultaneously applying
for two benefits and grant of one when the other has not been granted; and
(viii) when the impugned order itself notes that rebate claim was maintainable,
the impugned order dismissing the appeal relating to rebate claim is liable to

be set aside.

‘4.2, It is submrtted that the cIalm for rebate under Rule 18 is an mdependent
“vr'-;‘:;'clalm by rtself and aII the: condntrons for allowmg the cIalm have been satrsf" ed..

‘%7"The only reqwrement for claim of rebate in terms of this rule is that the

s condrtlons or hmltatlons speqﬁed in the notification issued by the Central

_Govemment under this Rule must be satisfi ed The relevant notlf' catlon in this
-regard is. Notxfcatlon ‘No. 19/2004—CE (NT) dated 06 09.2004 and in the
_respectful submrss:on of the apphcant all the condltrons or lrmltatlons under

the said notlf‘ cation have been satrsf‘ ed

4.3 It has been alleged «neither by the department nor. any of the two
authorities below have in _an:y' mann,er. stated that any of the conditions under
the said Notification dated 06.09.2004 have not‘ been met by the appli.cant.
Thus, in as much as all the conditions under the relevant Notification issued by

 the Central Government have been satisfied, the rebate claim-of the applicant -

could not have been denred as so done in the lmpugned order. »

’44 It is further submitted that when there i‘s no conditionmin 'th‘e‘ sya“id

Notifi catlon that the rebate claim cannot be adJudlcated/allowed when the'

claim for refund is pending, the Commlssroner (Appeals) erred in law in



dlsmlssmg the appeal of the applicant on this ground The applicant places
reliance inter alia upon the following decnsnons which are to the effect that
condltlons which are not found in the Notl’r' catlon themselves cannot be -
lmposed by the Department elther by way of Clrcular or otheanse

is concerned.




Thus there is no question of the applicant being doubly benefitted in the event

the rebate claim is allowed_. v

4.7 The applicant submits that the activlties of plckllng and oiling
undertaken by them amounts to manufacture and therefore the . duty has
rlghtly been pald by the appllcant on the clearance of goods from the factory
.and the same has been accepted by the Department. Both the Deputy
Comm155|oner as also the Comm:ssnoner (Appeals) erred m failing to apprecnate
this aspect while passing the impugned Order-m Onglnal and the impugned
Order—m—Appeal respectlvely and therefore these lmpugned orders are liable to

be set aside for this reason as well

4.8 The appllcant submits that plckllng and 0|l|ng is a manufacturmg process
for de-scallng of oxide fi lms by a combmatlon of mechanical and chemlcal

processes ‘and to retard corrosnon durmg storage after de-scallng Scales are

: complex lron-ox1des formed on the steel structure durlng hot rollmg operatlons '7 o

surface quallty of the conl durlng Cold rollmg or any other process carried on
H. R. C0|ls It is submltted that if these layers ex1st on the surface of the coil, it
decreases the surface quallty and the value: of the c01l and therefore it has to

be removed by carrymg the aforesald process

4.9 The process of plckllng, as technlcally understood evudently also

establlshes it as a process of manufacture, which is clear from the McGraw-

Hill's, chtlonary of Scientific and Technlcal Terms 4th Edltlon Wthh states as

4 under; :

Pickling “is preferential removal of oxide"or il scale~fiomthe “surfae”of
the metal by /Mme/s/on usua//y in an acidic or alkaline solution. |

. Sre-difficult to remove by any normal process “This layer of brittle and
e fe"'C—OX'de*’n the surface of Hot-Rolled Coils—(H.R--Coils) affects the -

3, 10 “The™ appllcant also relles upon the Hawleys Condensed Chemlcal R

Dictionary, 11 Edition by N. Irving Sax and Rickard J. Lewis, Sr. to submlt that
the process of pickling is expansive and requires a l'ot of labor and changes the -
nature of the article subsequent to the pickling process.
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" 4‘11 The Appllcant further SmeltS that the scope of the expresswn
’ vmanufacture as def‘ ned under Sectlon 2(f) of the Act is very w1de and |nter




o “dedsxons |n Support of thls submrssron

4.14 The applicant places reliance upon the decision of the Hon'ble
Supreme Court in Radhasoami Satsang vs. Commissioner of Income Tax
(1992) 1 SCC 659, wherein it has been held that the principle of consistency
precludes the Department to change its stand without any change in factual

pos:tlon

4.15 The appllcant further submlts that the Clrcular No 927/17/2010 -CX dated
24.06.2010 issued by the Board does not apply to the case of the Applicant as
it has been issued after the relevant period (i.e. October to November 2009) of
the instant refund claim. It is clarified in that Circular "that mere undertaking
the process of oiling and pickling as preparatory steps do not amount to

manufacture”

4. 16 _ The appllcant submlts that the law to thlS regard is well settled that a
Clrcular Wthh is agalnst the assessee is always prospectlve and W|ll not apply

to the penod pnor to lts lssuance Rellance |s placed upon the followmg |

417 It IS clear that the rebate of duty is’ even  for the duty paid-on- mraterlals .

used m processnng of exported goods In such a case lt |s not necessary
| whether the person clalmmg rebate is engaged in manufacture or not Reliance -
| is placed upon the dec:sron of a. D|v1510n Bench of the Hon ble Madras ngh
‘Court in Ford Ind/a Pvt Ltd v A55/stant Camm/ssmner of Central E\’C/se '
C/;enna/ 2011 (272) ELT 353 (Mad) wherem it has been /nter a//a held (in
paragraph 36 thereof) that "it is wholly unnecessary for the first respondent
herein to get mto the questlon as to whether the petitioner is ‘entitled to have
the benefit of rebate where the assessee is a ‘manufacturer or not, to come
under the scope of Rules 12 or 18 of the Central Excise Rules as the case may

be pertamlng to the relevant penod under consideration.”

i ’“4‘:18j“i«’l,'he‘-ap“‘pﬁcant‘fsubrnits ‘that the action of the Department in-accepting” ="~

the duty and thereafter rejecting the rebate claim amounts to approbation and
reprobation, which is not permissible in law. The applicant submits that while
the department has accepted the excise duty paid on the final products and




allowed Cenvat Credit on the inputs used in the manufacture of such excisable
| products, simultaneously it is contending that the process carried out by the
Applicant does not amount to manufacture so 'as'to deny the rebate ori ’.export
Itis submltted that such an approach is not perm|55|ble in law. The appllcant
submlts that when it is not in dlspute that the credlt taken by the apphcant

;1 v' —relevant_penod_has_beemutlllze¢f0Lth&paymenLo i he
_H R VPlckIedf“and_OIIed Conls then re]ectlon of rebate on such goods |s not

10
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8. The applicant contended that the rebate claims pertain to period prior to
24.6.10 and the said circular cannot apply retrospectively for period prior to
24.6.10. In favour of their contention, the applicant apart from citing various
case law also relied upon order dated 31.8.12 passed by the CommiSsioner of

Central Exuse, Ralgad whereln the Commnssnoner adJudlcated two show cause

notices |ssued vide F.No. V/AdJ(SCN)15 55/RGD/ 10-11 dated 25.6.2010

(lssued for denial of cenvat crednt avalled from June 2005 to March
2010) and F.No.V/Adj(SCN)15-19/RGD/11-12 dated 6.5.2011 (|ssued for
denial of cenvat credit for subsequent pel‘lOd i.e. from April 2010 to
February 2011)

8.1 Government finds that the Commlsswner of . Central Excnse has

dlscussed in detaxl the appllcabrhty of Boards Clrcular No 927/17/2010-
Cx dated 24 10 10 w1th regard to |ssue of manufacture The u

Commlssmner |n para 37 39 and 46 has observed as under

24.6.2010, 'on repre:entat/on on the question of whether p/ck//ng and oiling amount to

f%dy dlscussed the Board c/anﬁed V/de C/rcu/ar Ho. 927/17/2010- o datea' Al

38T

by the noticee to be manufacture cont/ar//y itisin negaﬂve Yet. the noﬂcee gets the

beneﬂt for the per/od pr/or to 24 06.2010 that -the derial of the process to be
manuzacture by the Board was eﬂ‘ea‘/ve afz‘er the lssue of C/rcu/ar ert 24.06. 2010,

which is prospecﬂve in eﬁ’ect This is rightly so in the same analogy as the insertion of
note 6 to Chapter 72is eﬁ’ectlve prospect/ve/y from 28.05.2012, as discussed at para

29 supra. Moreover, the Hon ’b/e Supreme Court has held in H.M, Bags Manufacturerv

vs CCE - 1997(94)ELT 3(5C) - followed in 2004(167)ELT 135(Bombay High Court),

and CESTAT in -many other cases including Jet - Speed Audio ‘P Ltd vs CCE

2006(198)FL 7296'(77 and Micro Controls (2007}21 4FL T547(77, held that departmental

circular will have prospectlve effect and not retrospect/ve effect. Hence, in the ‘
_absence of any clarification_that the process undertaken by the noticee is not
~amounting -to-manufacture prior to-24 06 2010, the proposa/ In the-notice demanding - -

reversal of the CENVAT credit shall not sustain upto 23.06.2010.

39.  Having resolved the first aspect as mentioned at para 30 supra, let me
consider the second aspect on the backdrop of the decisions in M/s, Ajinklya
Enterprises, Pune, both by the Hon'ble CESTAT and Hon'ble Bombay High Court, for

11

. _manufacture.in the- Alight of the circular No.811/8/2005-Cx dated 02.03.05, that “mere.
undertak/ng the process of o///ng and pickling as preparatory steps do not amount to
manufacture” wh/ch does not - throw miich of //ght to reso/ve the process undertaken ,




detailed discussion. The issue dealt here is identical to that of Ajinkya Enterprises case
as decided by the higher authorities, which have dismissed the appeals filed by the
department However I observe from the case records and the notices that tl7e issues
dealt in Ajinkya Enterpnses and that of the noticee are different in one of the crucial
observat/ons by both the. h/gher author/t/es'. It wou/d be apprapr/ate ga/ng into the
reasoning - by tf;e Han’b/e CES774T and Hon’b/e Hi gh Court to arive’ at the/r




45 e,

46.  In view of the foregO/ng o'/scu55/ons and findings, the demand for reversa/ of
CENVAT credit taken and availed by the noticee on the inputs used in the processing
of p/ck//ng and 0///ng of H.R. coils from 24,06,201 0 sha// susta/n as proposed in the
rotice dated 06 05, 2011 I a/so conc/ude that such cred/t ava//ed and utilized in the
/mpugned process done on H.R. coils pr/or to 24.06.201 0 -shall, however Aot sustain
on the following grourids:

1) Hon'ble CES7J4 T and Hon'ble Bombay High Court have he/d in Ajinkya
Enterpnses Pune, that once .the duty on final producl' has been
accepted by the department, the CENVAT credit availed need not be
reversed even if the activity does not amount to manufacture, In view
of these decisions of higher authorities, reversal of CEN VA T credit is.not
susta/nab/e in the instant case prior to issue .of clarification on
24, 05 2010 by tne Board 777e department has also cont/nued letz‘/ng

gthe payment of dw.‘y on 'ﬁthese goods n month/y ER—I 's. and ARF-1

; c/atms of rebate WIthout ob ection and thus tﬁe p posal for reversa/ of

'duty durtng the matena/ per/o nnot be lTeated as ideposn‘ under
,secﬂon 11 D as a&scwsed atpara 43 & “ 5upra R

Further ln condudmg order portlon the Commnss;oner has held that

" ) I hereby drop the demand for reve/sa/ of cenvat cred/t of
Rs.35,91,77,206/- (Rupees thirty five crore ninety one ‘lakh seventy
seven thousand two hundred six “onfy) ava//ed pr/or to 245 10 a.

— - -proposed. /nthe impugned notices.

() I hereby deny and order reversal of cenvat credit amount to
I TR 3,94,.33,567/< (Rupees —three—crore —thirty—four—lakh—-thiry—three — - —
T tﬁousand three -hurndred- sixty seven -only) as-discussed at: para 40 s
above under rule 14 Cenvat Credit Rules 2004 read - with proviso to
Section 11A(1) of the Central Excise Act 1944 and My/s Uttam Galva
Steel Ltd. shall pay the amount forthwith.”
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8.2 Government finds that in above said order-ln -original dated 31.8.12, it ..
has been held in unamblguous terms that demand of cenvat credlt avalled_

' cannot__sustaln for perlod prlor to 246 10 :e_‘ before,lssuance of the sald -

‘ = '-:[of//(/
(Archana Pandey Tiwari

: Jomt Secretary* to. the Govt. ef India

i
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Order No. _ 355/14-Cx dated /&-//—2014

Copy to: ;
1. Commlssmner of Central Excise, Ralgad Kendriya Utpad Shulk Bhawan
.Sector:_l? :P'.,..O_.t_ No.1, Kh.andeshwan Navi Mumbai- 41,0206,.. G

2. The Comm:ssxoner (Appeals II), Central Excnse Mumbal Kendrlya Utpad
Shulk Bhawan, Sector-17, Plot No.1, Khandeshwar, Navi Mumbai-
410206

3. The Deputy Commissioner, Central Excise, Trifed Tower, Sector-17, 4t
Floor, Khandeshwar, Navi Mumbai-410206. ‘ ’

4. M/s R.K.Sharma & Associates Pvt. Ltd.,, 157, 1% Floor, DDA Ofﬁce
Comptex CM Jhandewalan Extn New. Delhl 110055 : _

5. Guard Flte |

| MOB (RA)

G (BPSHARMA) 2
! OSD (REVISION APPLICATION)
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