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F. No. 195/34-40/12-RA

ORDER

These revision applications are filed by M/s. Shiv Shakti Eriterprises,
Moradabad. against the orders-in-appeal No. 195-201-CE/MRT—I/';2_Q11 dated
28.06.2011 passed by the Commiesioner of Central Excise(AppealS)’,*f -Meerut-II

with respect to Orders-ln-Orlglnal Passed by the Asst. Commissioner of Central
Excise Division- Moradabad S

2. Brief facts of the cases are that the applicants had filed the rebate claims
under Rule 18 of the Centra"“* cise Rules, 2002 read with Notlf' cation No.
19/2004-Central Excise(NT) da 65 09.2004, in respect of Central Excise duty
~paid on gobds exported to different countries on the strength of ARE-1s
mentioned in the respectlve et y.sanctior
L ‘respect of the goods exported
shown purchase of mputs mo

APP“GatION) on-the-ground- that nm(A)- hamower of remarﬁ ‘Th’e""]omt"' T
Secretary (Revision Application) wde Revision order No. 379- -390/11-CX dated

19.04.2011. remanded the cases back to Original authority to decide the same
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on merits. In remanded proceedings, the comm(A) allowed the appeals filed by

the department.

4. Bemg aggneved by the impugned orders-m- appeal, the applicant has
filed these revision application under section 35 EE of central Excise Act,1944

before central Government on the following grounds: S

41 The Applicant submits that excisable goods were exported during

December 2007 to February 2008. Rebate claims were filed in March- April 2008
and sanctioned by the Assistant Commissioner in May-June 2008.Notice
proposmg denial of CENVAT credit has been issued to the apphcant in March
2010 and ‘the same is pendmg ad]udrcatlon Unless the matter of fraudulent
avaument of CENVAT credzt attains fi nahty after adJudlcatlon proceedlngs of the
aforesa|d Notrce the duty pard on export goods from CENVAT credrt cannot be

'held |rregular causmg denial of rebate admrssuble otherwrse under Rule 18 of the
~~~Central Excnse*Rufes*ZﬂﬁZn(heremafter referred -as *-theExcise Rules™): The

aforesald notice also proposes recovery of Rs. 23 42331/- agamst alleged |

erroneous rebate sanctloned to the Apphcant vrde the onglnal sanchon ‘orders

- under reference -and appeal.- Thus the Gommrssroner (Appea]s) has erred in

holdmg that sanction of rebate claim was pre-mature.

4.2 The Appl_icant further subm-its that in the instant case goods were cleared
for export» under claim of rebatev after kpayme'nt'of duty from CENVAT credit
account in accordance to Rule 8 of the Excise Rules. Rule 8 of the Excise Rules,
prescribes the manner-for payment of duty. Sub-rule (1) provides-that -duty on
goods removed during a month is to be paid by 5% or 6™ date of following

been paid for the purposes of these rules on the excisable goods removed in the

n

manner provided under Sub- rule(1).....

==monttr.~Sub—="rule-(2)provides-that “duty -of -excise—shall-be-deemed-to-have =
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In view of this the Applicant submits that since duty on eXport goods was

paid in terms of rule 8 (1) of the excise Rules, the same in terms ;Of Rule 8 (2),

~ ibid, would be deemed to have been paid for the purpOse of the Excise rules.
Accordingly, the said duty would be deemed to have been pald or the purpose

~ of rule 18 of the said rules. Further, Rule 8 vide sub- rule (3A) thereof, specifies

the circumstances where. goods could be deemed to have bee, leared wrthout

payment of duty mvitlng consequences and penaltles provrded "n the Exqse

The Apphcant submlts that in case the contentron of depart
extent that duty paid from alleged ["egular CENVAT credit account is not a duty
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paid under Rule 8 of the Excise Rules ,the matter involving rebate claims of such
duties would also remain premature for decision by the Government of India in
revrswnary appllcatlon till the issue of admrssrblllty of CENVAT credit is fi inally
decrded by the CESTAT or the Hon'ble Supreme Court, as the case may. In such
eventuality, authonty of Joint secretary (RA) of the Government of Indla

becomes redundant for the purpose of decrdlng revrsron applrcatlons relatlng to

.

~ such rebate” dlaims ; which can never be the intention of law.

46 Further in the lnstant matter department’s lnterest is secured as the

department has already initiated action for recovery of irregular CENVAT credit
through mdependent process under Rule 14 &. 15 of the Credit: Rules read with
Section 11 A 11 AB and 11 AC of the: Excrse Act There could be two possrble
resultsofsuchproceedmgs R ST '

. Holdmg that the CENVAT _credit taken was rrregular, whereby
s y"t wouldTecover the*“amount‘of“CENVAT cred:t*wﬂ*lntereﬁ*""“‘"‘" .

- 'sanctloned‘ lf any, to respondent would” nofbe 1ncorrect _
Holdlng that the CENVAT credlt taken s .not rrregular, thereby rebate
sanctroned if any, to respondent would not be incorrect.

5. Ppersonal hearing was scheduled in this case»on 18.10.2012, 10.03.2014,
11.09.2014, 16.09.2014. Hear_ing held on 16.09.2014 was attended by Shri S.K.
Mathur, -advocate on behalf of the applicantiwho~relterated -the grounds of
revision application. Shri Jagdish Narayan Singh, Superintendent appeared for

v—'hearlngﬂonwbehalf vofwdepartment*ﬁ@dep&MentVide“letter“date“d“‘ZI"US“ZO 14

stated that a show cause notice C. No. VI - -CP(9) mentha eng. 08/08/Pt 18/3294
dated. 23.02.2010 was lssued to the applicant demanding fraudulently avarled
credit of Rs. 48,90,224 along with interest and demanding = erroneously

Al i e 1 T AT
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sanctioned rebate of Rs. 29,19,131.00/- along with interest, that the said case is
pending for adjudication with Comm(Adj), New Delhi and that amount involved
in rmpugned Revision Applications are also covered by the sald show cause
notice. ' ER

6. . Government has.. 'ca-réfuny gone 'thro'u‘éh' the"" ’r'élé’\)éht’ case
records/avallable in case ﬁles, oral & wrltten submrssrons and perused the
rmpugned Orders-m-Appeal

7 On perusal of records authonty

_»lnrtrally sanctloned rebate cl
',Commlssroner (A) against i
,was p __d on exported goods‘_.f

8 ’ché*mment observes tha
from cenvat credit availed in resy
: based—manufacturers CoWﬁo ,
' order-ln-appeal that department ha 'carned out a detalled lnvestlgatlon and |




The condltlon '2(a) of Notification No 19/04-CE(NT) dated 6.9.04 Stl )
all exusable goods shall be exported after payment of duty dlrectly from factory
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issued a show cause notice to the applicant proposing recovery of cenvat credit
taken by them during the period April’ 2005 to March’ 2009 and also for
recovery/rejection of rebate claims involved in impugned cases which pertained
to duty paid out of the cenvat credit fraudulently availed, and. rebate claims
erroneously sanctioned. The payment of duty on the exported .goods is in dispute
as the duty was alleged to have been pald from wrongly avalled Cenvat credit.

“The appllcant has malnly pleaded that they have taken cenvat credlt legally and
~ payment of duty is in order, that there is no violation of condition and procedure

laid down in Notification No.19/04-CE (NT) dated 6.9.04.

9. The governing statutory provisions of grant of rebate are contained Rule
18 of Central Excise Rules, 2002 whlch reads as under:

"Rufe 18 Rebate of Duty: %ere any goads are e)qooﬁed the Central
- Government ‘may, by noaﬁcabon, grant rebate of duty pa/d on such: excisable

' gooas or duty paid on materials used in the manufacture or processmg ofsuch
-—-~~—--gaads~and %embatesha//ﬁe-sub;ect t&%f@ﬂd/ﬂ@ﬂ&ﬁ—#lﬂftﬁb@ﬂ&«/f L8R

any fulfilment of such procedure as may be speaﬁed in the nat/ﬁcaaon, "

k'lates that

The said provnsuons stipulate that rebate shall be granted of duty pald on
excnsable goods exported In this case, payment of duty is in dlspute and case
for recovery of Cenvat. credit & erroneously sanctioned rebate claims is pending
adJudlcatlon before Commissioner (Ad].) New Delhi. Though there is no finding in
the impugned order-in-appeal regarding any violation of condition/procedure as
laid down in Notification No.19/04-CE (NT) yet the fact remains that duty paid
nature of the exported goods is still in dispute. The fundamental condition for

" grantlng rebate is that duty paid nature of exported goods is established. The B

proceeding have been initiated vide the impugned show cause no}tic_ev'dated
23.02.2010 for recovery of wrongly availed cenvat credit as well as erroneously
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sanctioned rebate claims and adjudication proceedings are pending before
Commissioner of Central Excise. In view of this position, it is premature to
decide the admissibility of rebate claim till the show cause notice dated
23.02.2010 pending adjudication before Commissioner of Central Excise (Adj),
New Delhi is decided. The Govemment does not find force in argument of

applicants that issue of demand of cenvat credit and ‘rebate claims 'are two
separate proceedings as the status of payment of duty will be dec1ded in the said
ongoing adjudication proceedmgs As such, case is reqmred to be remanded for
denovo consideration in the hght of outcome of adJudlcatlon proceedlngs |n show
cause notice dated 23.02.2010. ; |

12. So, ordered.' ,

~ M/s. Shiv-Shakti Enterprises, -
Begam Saral,

. Sambhal, .

'Dlstnct Moradabad (U P)
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Commissioner, Central Excise, Meerut-II
Commissioner (Appeals) Central Excise, Meerut-1I, Meerut
Assistant Commissioner, Central Excise, Division-Moradabad.

 Commissioner Customs and Central Excise Division, Moradabad

Shri S K Mathur, Consultant (Sl. No.1-12), C-15, 16 Harthala Industrial

. Area, Kanth Road, Moradabad (U.P)244001. .

PA to JS to (RA)
Guard File
ATTESTED
(B.P.SHARMA)

OSD(Revision Application)




