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ORDER

These. revision applicaﬁons are filed by M/s. Ashima Dyecot Ltd., Ahmedabad,
against the - orders-in-appeal No.23-41/2012/Ahd-I/CE/MM/Com‘mr(A)/Ahd dated
28.3.12 passed_by‘Commissioner ofg_CéntraI Excise (Appealsél) Ahmedabad.

2. The brief facts of the case are tha the ppllcants are engaged in the business of

under ,tson No 30/20 : -CE dated 09 07 2004 and had filed rebate claim with
Junsdlchonal ﬁ:Assstant Commissnner Cent;al Excnse The sald rebate clalm were

A under NotIﬁcatlon No. 30/2004-CE dated
9.7.04; therefore credit avallable as on 16.1.2006 lapsed in terms of proviso
to Rule 11 (3). of Oenvat Credlt Rules 2604 and ‘hence, uttllzatlon of such
Iapsed credlt was not correct.

(© It was further held by the department that the applicant procured the raw
materials duty free againét -advance licence scheme/DEEC Schéme and using
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these duty free inputs, the final export goods were manufactured and
exported. On account of absence of the duty paid nature of raw materials,
the applicant was not entitled for cenvat credit. -

Subsequently, the adjudicating authority confirmed the demand vide impugned orders-
in-original issued in 2011as mentioned in Orders-in-Appeal. Against the said orders of
the adjudicating authority, the applicant preferred appeals before the Commissioner
(Appeals) who after considering all the submissions rejected the appeals and upheld the
Orders-in-Original confirming demand of erroneously sanctioned rebate claims.

3. Being aggrieved by the impugned orders-in-appeal, the applicant has filed these
revision applications under Section 35EE of Central Excise Act, 1944 before vOen_traI
Govemment on the following grounds:

3.1 The basis of the rejection of rebate claim is that the utilization of cenvat for
payment of excise duty. was wrong. The cenvat should have lapsed under rule 11 as the
applicant had opted for non-availment of cenvat as prscnbed under _notification
No.30/2004: ‘and accordingly the nabate is held as madmlssnble In thlS regard it is
submitted that for sanctioning rebate claim, the department has to venfy the proof of
exports like ARE-I, shipping bill EP copy, bilt of Iadmg and bank reahzatlon certlﬁcate
The adjudicating authority at time of sanctioning rebate claim, has venﬁed the aforesald
aspect. Once proofs of exports are submitted and the claim of rebate is allowed the
authority cannot recover the same on the ground of payment of duty from wrong
account. While deciding the present issue, the. leamed Commissioner has totally
ignored the aforesaid provisions of rules. The clalm of rebates is sancboned under rule
18 of the Central Excise Rules. It is submitted that once the export_of goods is
established, the rebate cannot be denied on the ground"that availment of credit was
~wrong. Credit availment and utilization are. govemed by Cenvat Credlt Rules. In the
present case, when there is no dispute regardmg exports of goods, the rebate of the
exported goods cannot be rejected relying on Cenvat Credut Rules which. does not apply
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to the facts of present case. Hence the order is bad in law and requnres to be quashed
andsetasnde A R B : "

3.2 The appllcant further submlts that ongmal rebate clalms were allowed by the
adjudicating authorrty and no appeals have been prefened by the department against

aforesaid Orders Hence the same has become ﬁnal The refund is ‘'sought to be
recovered by issuance of show cause ‘notices. It |s submltted lhat the rebate orders
have become ﬁnal and hence reoovery cannot ‘be’ made by lssuance ‘of show cause
notices unless’ appeals are ﬁled agalnst aforesald rebate Orders "The applicant had
relied on vanous case laws on the aforesaid ground However the appellate authonty
has totally |gnored aforesaid rmportant submissrons Hence also, the order. is: bad in law
and requrres to be quashed and set as;de S e

3. 3 It rs further submrtted that both ﬂ1e lower authontles have held that the duty
'payment was made ' |s‘5"*enoneously
sanctroned It j

conclusnon that 'f
, sub—rule 3 (n) o

to a condlbon cannot be 'held‘:as absolute exempbon'f'lt is'to be Consrdered as a
condltlonal exemptlon Hence itis submltted that the Cenvat lylng unutilrzed shall not
, lapse as provrded under rule 11 (3) Thls aspect stands clanﬁed by the departmental
cmcular also Wthh pnescnbes that a manufacturer has an optlon to srmultaneously avail
beneﬁt of both lhe notrﬁcat:ons It is submrtted lhat rf a manufacturer avalls beneft of
both the notlﬁcatnons sumultaneously, then deﬁmtely in those cases some credlt will
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always remain unutilized or in balance m Cenvat credit account of the manufacture '
Hence, the view canvassed by the appellate authonty is contrary to the view of the
department which is laid down by the: Clrcular | ' ’ | ”

3.4 Further, it is submitted that u‘ié. ’applicant had started availing benefit of
notification No.30/2004 for domestic ‘clearances with effect from 16.1.2006. On the
aforesaid credit, the remaining unutlllzed credlt can be carried forward by the applicant
in their books of accounts. As- the department themselves permrt s:multaneous

availment of bolh the nobﬁcatlons the same can be ut:llzed in future whenever the
manufacturer clears any goods under Nohﬁcahon No.. 29/2004 The  credit lying
unutilized can be camed forward for mdeﬁmte penod as Cenvat credit is a vested and :

~ legal nght The department is relylng on rule 11 of the Cenvat Credlt Rules. However it

N is submitted that rule 11 was lnserted ln lhe statute only on 1/3/2007 and hence, the

. same cannot be applled to the cnedlt Wthh lS lymg |n balance pnor to insertion of rule -

11 (3). The sald rule is prospectwe |n nature The aforesald ‘view is ratified by the
Honourable l(amataka High Oourt The appllcant had relled on. ‘the decision of
" Honourable' Kamataka High Court However the. same is. totally ignored by the
~appellate Commlssxoner Hence also the order |s bad in law and requires to be guashed

i

and set aside.

3.5 Further, the applicants were aVailing‘Celnvat on raw-materials which was lying
unutilized in their account due to. exports of goods. The applicants further submit that
credit lying unutilized in their account is an aécrued right as held by the Honourable
Supreme Court in the case of Eicher Motors bimited vis. Union of India, reported at
[1999 (106) ELT 3] and case reported in [1999 (112) ELT, 353] the case of M/s Dai Ichi
Karkaria Limited that right cannot be taken avlray by any subsequent legislation. It is
submitted that the contention that the credit should lapse under rule 11 is misconceived
and also against the settied principles of law laid down by the Honourable Supreme
Court in the aforesaid two cases. It is submitted that even rule 11 does not say that the

credit lying unutilized shall be lapsed if the Tmanufacturer clears any goods under
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exemptlon It rs submrtted that as per, rule 11, the credrt shall Iapse only if a

_ manufacturer avarls beneﬁt of value based exemptron nohﬁcatlon or the goods are
absolutely exempted Hence, it is mcorrect to hold that the credrt lying unutrlrzed in the
applicant's account shall Iapse on account of optlng for beneﬁt of exemptron notification
No. 30/2004 Hence lt rs submrtted that the order is bad on this count also and requires
to be set asrde ‘ L

3 6 the present case, nouﬁcatron No 30/2004 exempts textlle artlcles sub]ect to
non—avallment of Cenvat credrt on raw-matenal Further notrf‘ catron No 29 2004

3.8 The applicant had re!red on decrsnon of the Tnbunal in. the case of Mis. Raymond
Limited reported at 2011 (273) ELT 582 ln whrch under srmllar c1rcumstances, cash



e g e
T Y L
% SR A Yt

F.NO.195/488-506/12-RA

refund was allowed by the Tribunal. It was subml_tted. that if cash refund in case of
unutilized Cenvat credit is permissible, then under no clrtumstances, it can be held that
the credit lying unutilized shall lapse. However, the Commissioner has strangely not
dealt with the aforesaid order also. Hence also the order is bad in law and requires to
be quashed and set aside. | e

3.9 It is also submitted that the applicants had cleared the aforesaid goods by
claiming benefit of Notification No.29/2004 on payment of duty. The applicant had also
filed their retums in time showing clearance unider Notification No:29/04. - These retums
have also been assessed by the department and no objectlon against payment of duty
has been taken. Again, the ARE-] forms for exports were filed: within 24 hours of
removal with the departmental authority. No ob]ectlon against such payment was taken
at alt by the department Henoe, department cannot hold the payment of duty as
flrregular and reject the clalm of rebate On thlS ground also, the FEJeCtIOH lS bad in Iaw '

4. The applicant preferred a Specval il Apphcation No 13737/12 beforezf;ﬂon'blea |
Gujarat High Court agalnst the recowery proceedmgs tmtlated by the” department :
| 'pursuant to lmpugned orders- n—appeal The Hon’ble ngh Court v:de order dated

30.1.2013 dlrected Joint Secretary (Revnsnon Apphcatlon) to declde lhese rewsmn |

appltcatlons ﬁled by the apphcant against. lmpugned orders m—appeal wrthm three ,
months -of - date .of receipt receipt of Hon'bie_ Hrgh Court’s onder Aocordmgly, .
compllance of Hon'ble High Court’s dlrechon, personal heanng was fixed on 20.3 2013. -
Shri Nirav' Shah, Advocat and ‘Shri H.S.Rajput, ‘Geheral Manager (Excrse) attended
hearing on behalf of appllcants and reiterated: gmunds of revsuon applications. They
also refied upon Honble Kamataka ngh Courtorderdated 11.4.2011 onCEANo 109 of
2009 |n the case of CCE, Bangalore—II Vs. Gokaldas Inhmate Wear reported in 2011
- (270)ELT 351(Kar), CESTAT order in case of CCE Banglore—H Vs. Mother dlary 2009
(245) ELT - 413 (T-Bang), CCE. Chandlgam Vs. Saboo Alioys Pvt. Ltd. 2008 (228) ELT
422 (T -Delht) They have also refied upon G.O.L Revnsaon Order No. 222-312/10-Cx

dated 13.02.2010 in the case of M/s Nahar Industrial Enterprises Ltd 2012 (283) ELT
444(G.0.1.) and in the case of Auro Spinning Mills 2012(276) ELT 134 (GOI). . Nobody

7
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7. In this case, the lower aumontY‘.'have_ observed that the applicant having not
availed cenvat credit, were compulsorily required to avail complete exemption of duty -
under Notification No.30/2004-CE and hence, the export of goods' under - Notification
N0.29/2004-CE was not correct. In this regard Govermment observes that the
Notification No. 29/2004-C.E., dated 9-7-2004, grants partial exemption to goods
manufactured and duty is chargeable @ 4% or 8%, and Notification No. 30/2004-C.E.,
dated 9-7-2004 grants full exemption from payment of central excise duty, subject to
the condition. that no cenvat credit is taken on_the inputs consumed in the manufacture_ .
of final product. The applicants could avail both the aforesaid Notifications.
simultaneously ‘in terms of clarification issued by the C.B.E.C. vide. its Gircular No.
795/28/2004-CX., dated 28-7-2004. The basic condition for availing exemption under
Notification No. 30/2004-C.E., dated 9-7-2004 was that the applicant Is not allowed to,
take Cenvat Credit on the inputs. utilized for, mnufaanng/pmoessrng of the ﬁmshed
goods. Whereas for availing benefit under - Notification. No. 29/2004-C.E., dated 9-7-
2004, there }was no such condition of »avarlgng.,qr,nqtnavau_‘rngﬂ of tlne Cenvat Credit on the
inputs utilized for manufacturing/processing of the finished goods.

7.1  As per Board Crrcular No 795/28[2004 CX dated 28-7-2004 the manufacturer
- can avail both the Nobﬁcatrons No 29,’2004-C E and 30/2004-C E., both dated 9-7-
2004 srmultaneously pnovnded the manufacturer mamtams separate set of accounts for
goods in respect of which beneﬁt of Notlﬁcatnon No. 29/2004-C E., dated 9-7-2004 is
availed and srmllady, for goods in respect of whlch benefit of Notification No. 30/2004-

C.E,, dated 9—7-2004 :s availed. The C B. EC. further issued a Circular No., 845/3/2006-
CX., dated 1-2-2007 to clarify the provnsuon of srmultaneous avallment of Notification
Nos. 29/2004 -C.E., and 30/2004-C.E., both dated 9-7-2004 wherein it has been clearly
mentioned that non-avaliment of credlt on inputs is a pre-condrhon for availing
exemption under thrs Notification (30/2004-C E dated 9—7-2004) and if manufacturers
avail input cenvat credit, they would be mehglble for a(emptxon under this Notification
(30/2004-C. E dated 9-7-2004). However, Board further allowed “the “availment of

9
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roportlonate ‘credit ‘on the mputs utlhzed in ‘the manufactnre of. geods cleared on

payment of duty (under Notlﬁcatnon No 29[2094—C;E dated‘9
at’ the end of me month only

10

-7-2004) should be taken
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without reviewing the Order-in-Original under section 35 E of Central Excise Act, 1944.
In this regard it is relevant to rely on the judgment of Hon'ble High Court of Bombay in
the case of M/s. Indian Dye Stuff Industries Ltd. Vs. UOI 2003 (161) ELT 12 (Bom.). In
the said judgment it is held that section | 11A if Central Excise Act 1944 being an
independent substantive -provision, the appeliate proceedings are not required to be
initiated before issuing Show Cause Notice under section 11A if there are grounds
existing such as short |evy,>short recovery Or erroneous refund etc. Section 11A is an
independent substantive provision and it is a complete code in itself for realisation of
excise duty erroneously refunded. There are no pre conditions attached for issuancé of ”
notice under section 11A for recovery of amount erroneously refunded. This decision of
Bombay High Court has been upheld by Honble Supreme Court reported as 2004 (163)
ELT A 56 (SC) where Supreme Court has held that recovery of duty erroneously
refunded is valid in law under section 11A of Central Excise Act and there is no need qf
first filing the appeal against the order by which refund was erroneously sanctioned.
Following case law also laid down the same principles. '

g1 I the case of Union of India Vs. Jain Shudh Vanaspat Ltd. [1996 (86) ELT
460 (SC), the apex court has held in paras 5,6 & 7 as under: L

S 5. It is patent that a Show Cause Notice under the provisions of section 28 for
payment of Customs duties not levid or short-levied or erroneously refunded can be issued only
subsequent to the clearance under section 47 of the concerned goods. Further, section 28
provides time limits for the issuance of the Show Cause Notice there under commencing from
the ‘refevant date’; ‘relevant date” is defined by sub-section (3) of section 28 for the purposé
of section 28 to be the date on which mé order for clearance of the goods has been made in a
case where duty has not been Ievied; which is to say that the date upon which the permissible
period begins to run Is the date of the order under section 47. The High Court was, therefore, in
error in coming to the conclusion that no Show Cause Notice under section 28 could have been
jssued until and unless the order under section 47 had been first revised under section 130. "

11
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8.2 Wmle referring to tne above ‘mentioned case iaw in the case of Coilector of
Central Exc15e, Bhubaneshwar vs Re-RoIImg Mills [1997 (94) ELT 8 (SC)], the Honble
Supreme Court has he|d as under i

. 777e leamed counsel for the: pames do not dispute that this appeal is covered by
the dec15/an of ﬂus court in Umon of Ind/a & Ors. V. Jain Shudh Vanaspali: I.td. & Anr.- 1996
(86) ELT 460 (5(:7- (1996) 10 5CC 520. In that case the court was deallng wm‘; 5ecl70n 28 of
the CustvmsAct whrd: s pan materis: with section 11A of the Central Evase Aa‘ The said
decision is thus aml/mble othe |present.case a&‘o For the reasons glven Iﬂa Qﬂ Judgment;
the appaalrs dlsmmad wzm no ameras mvasls. -

83 InITILtd Vs, Oommnss:onerofCustoms ACQ mba' [2003 (228) ELT 78 iﬂ
| (Tn Mumbal)]lthasbeen held | :

II We hald that me lssueaf
Act; 1962 far nacave:y of me envneausly

v istant Conwmssraner
Cust ‘Acl; 1962 is
susta/nable. i

84~ In Roofit Industries Lt Vs. Commissione _of Central Exc:se Chennal- 2005
(191) ELT. 635 (tn Chennal) it-has been held as follows ,

W

R AR we folbw this pmceabntandaoply Iﬁe rana of me Supreme Court’s
decision in Jain Shudh Vanaspati (Supla) {0 the facts of the instant case and acwm’ ng/y, reject
the appefiants’ contention that a Show Cause Notx:e demanding enoneausly feﬁmded duty
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could not be issued under section 11A without revision/review of the refund order. No other

”

issue has arisen from the submissions made in this case.

8.5 In view of the pnnC|pIes laid down in above said ]udgments Government
holds that the erroneous refund/ rebate sanctioned under an order can be recovered by
invoking provisions of section 11A of Central Excise Act 1944, without taking recourse
to provisions of section 35 E ibid and fling appeal against the order under which refund

was initially sanctioned.

9. Government notes that the lower autmntles observed that the ‘applicants
procured the raw materials duty free under advance licence scheme, DEEC scheme and
final export goods were manufactured from such duty free mputs On account of
absence of duty paid nature of the raw matenals, the apphcant was not enhﬂed to
cenvat credlt In  this regard, Govemment observes that in thelr rep!y o show cause
notice tssued by the department for neoovery of already sanctloned rebate clanms, the
applicant submitted that they were mamtalmng separate account for deemed credlt and
actual credit; that on 31.3.2003 the appllcants had an unuuhzed amount Rs 28 43, 967/-
in their deemed credit, which was totally reversed by them by deblt entry; that after
1.4.2003 the credit was admissible to manufacturer only on the basis of duty paying
documents and hence, the credit lying unutilized was on account of various raw-
materials procured on payment of duty and that the records of applicants audited upto
December 2006 and no observatlon regardmg availment of wrong credit was ever made
by central excnse authority. The lower aumontues have not gwen clear ﬁndmg on the
aspect whether the Cenvat Credit lying in balance was avalled on the basis of proper
duty paying documents. The proper availment of Cenvat Credlt in respect of balance
credit is required to be verified by original authority from the relevant records to arrive
at arrive at proper and just conclusion.

10. Govermnment observes that the applicant availed cenvat credit during 10.9.2004
to 16.1.2006 on raw materials and cleared their goods on payment of duty to domestic

13
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market and under bond for exports the duty stands accumulated in their cenvat account
due to the fact that the applrcant had made exports under Bond and the sald credit was
Iymg unublrzed as the appllcant did not opt of refund of such accumulated credit under
\Rule 5 of cenvat credrt rules 2004 The appllcant W e f. 17.1.2006 opted for clearance
,under Nobﬁcauon No. 30/2004 at thls ume also lhey reversed proportlonate credit on
goods ly|ng |n balance Even after deblbng proportlonate amount in‘raw matenals lying

in factory on 16.1 2006 they were havmg balance in thelr cenvat account These
factual detalls were not controvertecl by the lower authontles ‘

) _\,_-hefxoptsforexemabm ﬂvm w/?obofh?e dutyofexasebwabe on thesa/dﬁnalﬁ
pmdwtnunufixﬂ;redorpmdmﬁdbyhmumlera otifica ’

DL SeoftheActior Al ¥ |

(i) the said ﬂnalproducthaspem exeanawaubs/y unmrsecwﬂ £7) of ﬂreAct and

 after deductig ir.e 3K SMOUNT ITom e DaieRce or CENVAT Crea; It any, iymg i s
- credi, the bajance f any, stil remaining shall lapse and shall not be allowed. to be

u f’fei _’?"’ Péyment of duty on any other final product whether cleared for home

cw:swlpm‘l OF. fbr cxmn; or for pammt or .serwa: wx on anr autput scmcc,

wheb‘ierpmvded n Ihd‘a orerparted

14
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It is noted that applicant has availed exemption from whole of duty of excise during the
relevant period and therefore, Department is contending that Cenyat Credit lying in
balance would lapse in terms of Rule 11(3).

10.3 Government observes the applicant has relied upon judgementsof Hon’ble
Kamataka High Court order dated 11.4.2011 on CEA No.109 of 2009 in the case of CCE,

Bangalore-II Vs. Gokaldas Intimate Wear reported in 2011 (270)ELT 351(Kar), CESTAT
order in case of CCE Banglore-II Vs. Mother diary 2009 (245) ELT - 413 (T-Bang) and
CCE Chandigarh Vs. Saboo Alloys Pvt. Ltd. 2008 (228) ELT 422 (T-Delhi) and
contended that rule 11(3) of Cenvat Credit Rule 2004 inserted w.e.f. 01.03.2007 vide
Notification No. 10/07-CE(NT) dated 01.03.2007 and therefore its provision can not be
made applicable to impugned Cenvat Credit balance as on 16.01.2006.

10.3.1 Hon'ble Kamataka High Court in case of M/s Gokaldas Intimate Wear 2011
(270) ELT 351 (KAR) has observed as under: ‘

"5, It was pointed out to us that in the year 2008 (sic) sub-rule (3) was inserted by &
Notification No. 10/2007 with effect from 1-3-2007, which reads as under - -

“3) A manufacturer or producer of a final product shall be required to pay an amount
equivalent to the CENVAT credit, if any, taken by him in respect of inputs received for
use in the manufacture of the said final product and is lying in stock or in process or is
contained in the final product lying in stock, if; -

) he apts for exemption from whole of the duty of excise leviable on the said final
product manufactured or produced by him under 3 notification issued under section 54
of the Act; or

() the said final product has been exempted absolutely under section 5A of the Act,
and after deducting the said amount from the balance of CENVAT credit, if any, lying in
his credit, the balance, if any, still remaining shall lapse and shall not be allowed to be
utilized for payment of duty on any other final product whether cleared for home
consumption or for export, or for payment of service tax on any output service, whether
nrovided in India or exnorted.”

6. Therefore, it is clear from the aforesaid. Rule that till 1-3-2007, the assessce was
entitled to benefit. of the cenvat credit in respect of inputs contained in the work in
progress and semi finished products. The said amendment is prospective in nature. It
comes into effect from only 1-3-2007. In the instant case, the period is anterior to 1-3-

15



F.NO.195/488-506/12-RA

. 2007, which has no application. Therefore, the substantial questions of Iaw ‘ra/sed in this
appea/ a/e answefed in fa vour of b‘7e ass'essee and aga/nst the revenue.”

In above Judgements |t has been clearly he|d that the sa|d RuIe 11(3) came into
effect only from 1.3.2007 and effect of the same is prospectlve o

1032 HOn'ble* CESTAT-fih the c;age.;ofscce; Bahgloren;vs.jmdﬂjer Diary 2009
(245) ELT 413 crfBang) has obsén?ed as ';_Undgr;- e

8. On a vefy carefulcqns;daaﬁan of ﬂ1e fssue, we: ﬂnd that thls Benclz had already

1034
conS|dened by er aut in : abiit
]udgement has 't \ : , "by the authonty and ﬁndmg |s nequwed to be‘glven
, after con5|denng the same. As such mese orders suffer from Iegal mﬁnmty and case is
requnred to be remanded back for fresh cons:derauon

16
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11. In view of above discussions Govemment set asides the impugned orders, and ,
remands the cases back to original authonty to deCIde the |ssue afresh. keepmg in mmd ',
observation made |n forgomg paras and by consnderlng the above said case laws. A
reasonable opportumty of hearing wull be afforded to both the partles

11. Revision appiit:ations are disposed of in above terms -

12. Soordered.

B (D p. Slngh) _‘
Jomt Secretary (Rev:s:on Appﬁcahon) :

M/s. Ashuma Dyecot Ltd Ahmedabad
Texcellence Complex, Khokhara 8

" Ahmedabad - 380 021

L (attested)

: C&ic O30 (Revisien
' TR (Trorey ) )
Mulia l’y of Finance (Deptt of Rewv )

HWEN/Gont of §
= i % Nowo.?::.
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