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ORDER NO. =~~~ 223-328 "/13-Cx DATED 2€.02.2013 OF THE
GOVERNMENT .OF INDIA, PASSED BY. SHRI D. P. SINGH, JOINT SECRETARY TO
THE GOVERNMENT OF INDIA, UNDER SECI'ION 35 EE OF THE CENTRAL
EXCISE ACT, 1944 - o

Subject : Revision Application fi Ied ‘under Section 35 EE of the Central
, _ Excise Act, 1944 against the Order-in-Appeal No.03,04805

dated 30.3.2011, 16/2011(v-I) CE dated 6.6.2011

- 27/2011(V-I) CE & 36/2011 (V-I) dated 29.7.2011 passed by

Commissioner of Central Excise & Customs (Appeals),

AVisakhapatnam.
Applicant :  M/s PPG Coating India.Pvt. Ltd., Visakhapatham. ': .
Respondent : Commissioner ‘of Central Excise & Customs, Visakhapatnam
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e These revision applications are filed by the M/s PPG Coating. Indi
Ltd., Visakhapatnam, against the :érders4in;appeal' No. 03,048
30.3.2011, 16/2011(V-I) CE dated 6.6.2011, 27/2011(V-I) CE & 36/
datedv29.7.2011' passed by CommISSiQner df"Central" Excise & Customs (Appeals), .

Visakhapatanam with - respect to orders-in-original  passed by Assistant
Commissioner Central Excise Division-1I, ‘ | | <

tnam. -

A apatnam rejecting the re
similar issue. On these grounds, the adjucicating authorty passed the impugned

orders rejecting thé'rebate claim.
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3. Being aggrieved by the said orders-in-original, the applicant has filed
appeals before Commissioner (Appeals), who rejected the same.

4. Being aggrieved by the impugned orders-in-appeal the applicant has filed
these revision applications under Section 35EE of Central Excise Act 1944 before
Central Government on the following grounds: -

~4.1  The objection that there was no endorsement by the Customs authorities
that the vessel was on foreign run is meaningless to say the least, since the
Customs authorities would never have allowed the exports under claim for
rebate ‘unless the vessel was on foreign run. The applicants have also
substantiated the detalls avarlable on various documents issued by the Customs
to the effect that the vessel was on forergn run and the fact that vessel has in
fact sailed out of Indla is not in dispute at all. It was for the Customs to allege
-and prove othenmse that the vessel is on coastal run Wthh onus has not been
discharged by the department

- 4.2 The other condition that there was no certlf‘ cate to the effect that the
quantity of paints was so determined by the ‘Commissioner of Customs ThlS
issue is purely academic since no Commissioner of Customs can ever personally
verify, satisfy and certify that the quantities supplied as ship stores are as per
the determination of the Commissioner of Customs himself. It is submitted that
huge number of exports including supply to ship stores are taking place all over
the country and if the Commissioner of Customs himself were to SatiSfy about
the Quantities to be supplied/all the Commrssnoners of Customs in the country,
they would only remain engaged for issuing the certificates wrthout domg any
other job. Everyday in and out, number of varieties of goods is supplied to ships
by different agencies in different parts all over the country and it is not physically
possible for the Commissioner of Customs, Visakhapatnam to satisfy himself and
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consequently determine the quantities_cnt each variety of goods supplied.

4.3  The further observation of the’Cb‘rnmissioner'f(Appeals)’that the quantity

- of such ship stores were not certified by' the Customs department as required by

the vessel is equally mcorrect since the customs authontres will not allow the
supply to be effected/unless they are satrsﬁed that the quantltles are reasonable
and are requured for the purpose for Wthh they are lntended Hence there is no
requirement of separate and exclusnve certrf cate from the Comm|55|oner of

Customs determmlng the quantlty of goods to be supplled

 justification.

5.‘ The personal hearmg was scheduled in: thlS case on 13 12 2012 and

22 2. 2013 Nobody attended the heanng The department vide thelr letter
dated 27 6 2012 stated that the rssue has aIready been decrded by Govemment
of Indla Vlde order No 1491 1493/1 1-Cx dated 3 11.2011.
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6. Government. has carefully gone through the relevant case records and
perused impugned order-in-original and orders-in-appeal.

7. Government notes that respondents have exported duty paid goods as
Ship Stores and filed rebate claims under Rule 18 of the Central Excise Rules
2002 read with Notiﬁcation N0.19/2004 CE (NT) dated 6.9.04. Adjudicating
authority rejected the rebate claims for no-compliance of condition 2 (c) of the
Notification No0.19/2004 CE (NT) dated 6.9.04. Commissioner (Appeal) has also
rejected the appeals filed by the applicant. Now, appllcants have challenged the
said order-ln-appeal on the grounds stated in para (4) above.

8. Government notes that applicant has mainly argued that Assistant
Commissioner of Customs is the proper officer in terms of the provision of para 3
(xiv) and 3(xv) of Notification No. 19/2004-CE/(NT) dated 06.09.2004 and they
have fulfilled these condition; that Commissioner Customs cannot personally
verify and fix reasonable quantities of Ship-Store as the same can be done by
captain of Ship; that they have followed the procedure and the condition laid
- down in para 2 (c) will stand modified with the procedures laid down in para
3(xiv) & 3(xv). In this regard, Government notes that para 3(xiv) & 3(xv) of the
said notification relates to procedure prescribed for sealing of goods and
examination of goods at a place of dispatch/export. The powers are delegated to
proper officer for the purpose of provision contained in para 3(XIV) & 3(xv) of
the said Notiﬁcatio'n.VIn this case rebate claims are rejected for violation of
condition 2(c) of said modification which read as under:

"That the excisable goods supplied as Ship Stores for consumption on board or
vessel bound for any foreign port are in such quantities as the Commissioner of
Customs at the port of Shipment consider reasonable.”
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This is a statutory condition to be foiloWed by exporter. The powers under para
| 2(c) are vested in Commissioner of Customs ‘and are not delegated to lower
authorities. In this case Appllcant has not obtained any approval from
Commrssuoner of Customs, therefore the condltlon 2(c) of the said Notifi catlon
_;stands v:olated ‘As the Applicant. falted ‘to’ satlsfy the basrc mandatory
requirement of the Notification No. 19/2004-CE(NT) dated 06. 09 2004 and hence
the rebate claims. are not admlssrble to them Hon'ble Supreme Court in its
Judgment in the case of M/sEagle Plastic Industrles Ltd Vs CCE Pune 2004( 171)
ELT 296 (SC) ‘has held ‘that the condrtrons of the notlﬂcatlon are not ‘merely
procedural and exempbon can be demed for- non-observance of the said
COﬂdlthﬂS AdJudlcatlng authonty has rlghtly re]ected the sard rebate claims
?relymg ona- the above sald Supreme?Ceurté’?’udgment Gov mmenf has earller in

revrsron

So, ordered. .

_ (OPsingh)
Jomt Secretary (Revnsron Apphcatron)’f

M/s PPG Coating India Pvt. Ltd. © = -
(formerly. Sigma Kalon India(P) Ltd.'
D-37, Industrial Estate =~
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OrderNo. 222228 /2013-Cx dated 24. ©2.2013

~ Copy to:

L Commissioner of Central Excise & Customs, Visékhapatnam-I.

2. Commissioner (Appeals), 4% Floor, Customs House, Port Area,
- Visakhapatnam- 530035 (Andra Pardesh).

3. The Assistant Commissioner of Central Excise and Customs, Division-II

Visakhapatam-1 Commissionerate, 3" Floor, Suryabagh, Opp Rajkamal
Theatre, Visakhapatnam 530020. , e '

w4 | PA to JS(RA) g R
5. Guard File, R
6. Spare copy I
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(B.P.Sharma)
OSD (Revision Application)
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