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& ThIS revrsron application is ﬁled by M/s Malva Sahakari Shakkar ‘Karkhana
Ltd Indore against order-ln-appeal No. No. IND/CEX/OOO/APP/227/11 dated
17.06.2011 passed by the Commnssroner of Central Excise (Appeals), Indore
with respect to Order-in-Original passed by the Assrstant Commrssroner Central

Excise, Division-Indore.

2.  Brief facts of the cases are that the apphcant factory was closed since
2002. At the time of closure of the factory there was huge stock of white sugar
and brown sugar in the factory, which was carried forward smce the crushing
season of 2000-01 and 2001-02 The Drrectorate of Sugar, Department of Food
& Publlc Dtstributlon Mlnlstry of Consumer Affalrs Food & Public DIStl'lbUthﬂ
Government of Indla issued an order and drrected the appllcant /to sell white
sugar and brown sugar both as a brown sugar to the Industrial Users only. The
Sugar stock was under lock-n-key of Ind rei Premler‘_ Co-Operatwe Bank :

‘After verification, \rt was found that ther: was "a" shortage of sugar,
stock were as under - i

As per Excrse} As per
: j"records e

| 1314 Qurntals R 5'632 .64 Qumtals 681.36 Quintals

Brown Sugar [1875Bags "1789 Bags (1479.06 | 86 Bags (184 59

(1663.65 Quintals) AQ"!"ta!s,)_;,,,,,,_;;,_-,u Quinta's) i

The appiicant decrded to obtaln remlssron of duty from the department on the

followmg -
() on shortage of sugar i.e. 681 36 Qumtals of white sugar and
' 184.59 quintals of brown sugar.
(ii)' On remaining stock of white sugar which is converted into brown
sugar.
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After filing remission application, applicant started to sell the goods. During the -
sale, further shortage of 1.75 Quintals of white sugar and 71.69 Quintals of
brown sugarryrvas found. Therefore applicant filed another remission application.
The original authority rejected remission application on the»'ground that the
applicant could not given any logical reason for such shortages.

3. Being aggrieved by the said Order-in-Original, applicant filed appeal
before Commissioner (Appeals), who rejected the same.

4, Being aggrieved by the impugned order-in-appeal, the applicant has filed
this Fevi}si»on“a,_ppl‘ic;ation under Section 35 EE of Central Excise Act, 1944 before
Central Government on the following grounds:- ‘

4.1 In present case the duty involved on the quantity found short is below Rs.
1,00,000/-. Hence remission can be granted by the Assistant Commissioner.
Since applicant have already filed remission application in time duty supported by
documentary evidence, the Assistant Commissioner should have granted the
remission of the duty.

4.2 It is the settled law that if goods has been destroyed due to natural
cause/unavoidable accident, the remission can be granted. In present case the
stock of sugar was lying since 2001-02. During this storage period the sugar has
been lost due to moisture absorptlon/ramy water. It is a acceptable fact that if

sugar is kept in store for long period, the quantlty may reduced due to number
of reason. It is a storage loss which is a unavoidable cause. Hence remission
may be granted. The applicant has relied upon some case laws in favour of their
contention:-

(i) Haji Latif Gani Vs. CCE, Nagpur 2011 (263) ELT 431 (Tri. Mum.)

(i)  Bal Kishan Agrawal Glass Inds. Ltd. Vs. CCE 2010(256) ELT 775

(i)  Titawi Sugar Complex Vs. CCE, MRT-1 2008(231) ELT 468 (Tri.-Del)
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(iv)  DSM Sguar Vs. CCE, MRT-2008 ELT 301 (Tri. Del.) |
-(v)  Kisan Sahkari: Chinni Mills Ltd"Vs CCE., MRT 2008 (227) ELT 538
(vi) Rajapalayam Cement & Chemlcals Ltd. Vs. CCE Tlrunelvell 2008
(227) ELT 401 . et e \
(vii) CCE, Allahabad Vs Balrampur Chini Mills Ltd. 2008 (223) ELT 34
(AIL)
(viii) - Rosa -Sugar Works Vs. CCE Lucknow 2009 (241) ELT 218 (T )
(ix) Jayshree Chemicals Ltd. Vs. CCE ‘BBSR-I 2009 (238) ELT 289 (T)
(x)  CCE., Patna Vs. Cownpore Sugar Works Ltd 2001 (137) ELT 577
: (T ri.-Kolkata) -
(xi)  Harinagar Sugar Mills: Ltd. Vs. CCE., Patna 2010 (256) ELT 592
(Tri. -Kolkata) . ‘
4.3 The Commissioner (Appeals) without any base treated the present case of
shortage as a .case of theft whereas nelther apphcant have ﬁled remission
applrcatlon on the ground of theft nor the onglnal adJudlcating authorlty treated
thls [case as. case of theft Hence the Commrssroner (Appeals) assumed a new
f case whrch was not the. subject matter of the present case ‘Hence, the appeal"’ |
‘ decrded on entlrely new grounds is not sustamable S ‘

5. Personal heanng was scheduled in thls case on 07.12, 2012 Nobody
attended the hearmg Authorlzed representatlve of the appllcant vide the|r letter
dated 03 12 2012 requested to decude the matter on the basrs of submrssronw
made in revrsnon appllcatlon Hence Government proceeds to decrde the case on

ments on the basns of available records T 7

6.  Government has carefully gone through the relevant case records and N
perused the' lmpugned Order-m-OriglnaI and Order-ln-Appeal

7. Government observes that the factory of applicant, which was’ engaged in
production and clearance of sugar and molasses, got closed in the year 2002. At
the time of ltS closure, there was stock of white and brown sugar of the crushmg

4
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- reason of 2000-01 and 2001-02. As per the order of Directorate of sugar to sell
all the sugar stocks as brown sugar, the applicant conducted the physical
verification of the sugar lying in the stock and it was obsérves that there was
shortage of 681.36 Qtls of white sugar and shortage of 86 bags (184.50 Qts.) of
brown sugar. The applicant filed remission application of duty involved in such
shortage quantity. Further, at the time of sale of impugned goods, they further
noticed some shortage w.r.t. quantity ascertained at the time of physical
verification. They filed remission application for such losses also. Remission
application of the applicant was rejected by the original authority vide impugned
Order-in-Original. Comm_issioner (Appeals) uphold impugned Order-in-Original.
Now, the applicant has filed this revision application on grounds mentioned in
para (4) a‘bove. |

8. Government observes that remission of duty is governed by rule 21 of the
Central Excise Rules, 2002, which reads as follows:-

"Remission of duty. — Where it is shown to the satisfaction of the Commissioner that goods
have been lost or destroyed by natural causes or by unavoidable accident or are claimed by the
manufacturer as unfit for consumption or for marketing, at any time before removal, he may
remit the duty payable on such goods, subject to such conditions as may be imposed by him by
order in writing:

From perusal of above provision, it becomes quite clear that remission of
duty on lost or destroyed goods may be allowed provided if such loss/destruction

Caused by natural causes or by unavoidable accident, and such causes areto be .

shown to the satisfaction of the jurisdictional Commissioner. The assessee
applying for remission of duty should satisfy the competent authority that inspite
of taking all precaution/effort by them, loss/destruction of goods happened due
to natural cause/unavoidable accident. If such precaution/efforts are not
explained by the assessee, their remission claim can not be accepted.



12, So, ordered. -
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81 Government observes that in the instant case, the appllcant’s stock of

sugar was lylng for 7-8 years. The applicant has stated that this stock was under

lock and key of bank officials. However the applicant has not produced any
evndence to show that they made any communication ‘with bank requestlng them
to allow:.: lnspectlon/verrf‘ cation so as to ensure safety of their sugar stock on
perlodlc interval. If the apphcant was aware of such natural losses which can
occur. in storage of sugar, -they were required to take necessary measures to
prevent such losses, which they failed to do. There is no valid explanatlon for
shortage of such a huge quantity of white sugar to the extent of 50%. Apphcant
had stated before adjudicating authonty that matter about shortage in stock of
sugar was. under mvestngatron and they were under process to find out reason
for such shortage This clearly shows that they have wrongly clalmed remission

. of duty on said shortage whrch can not be attnbuted to natural causes.

9. Case laws crted by the applicant are not appllcable to this case in as much |
as in those cases, loss/destructlon occurred due to natural cause/unavondable
accndent which IS not the case in thls matter Hence ratro of case Iaws cuted by,_
the appllcant cannot be made applicable to thls case .

10. In view of above observatlon Government do not fi nd any infirmity in
order of Commissioner (Appeals) and hence, upholds, the same.

11, Revnsion apphcatlon |s thus reJected bemg devoud of merit.

e (D P. Si gh’)
Joint Secretary to the Government of Indla

M/s Malwa Sahakarn Shakkar Karkhana Ltd.,
Barlai, »
Distt- Indore (M P )
(Attested)
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6 (Hirac wini/Bhagwat Bhama)
He Gy @ t‘{)cﬂ/ﬂ SRt Comenssicner

' CEEC-08D (Fevison Applicabon)
fFa marsn @roRa )
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Order No. 30 /13-Cx dated08-01-2013

Copy to:-
1.

The Commissioner of Central Excise & Customs, P.B. No. 10, Manik
Bagh Place, Indore -452 001 (MP)

The Commissioner (Appeals) Customs & Central Excise, Keshar
Bagh Road, Indore, (MP).

The Assistant Commissioner of Central Excise, & Customs, Division
Indore, (MP)

M/s Pradeep Asawa, Chartered accountant, 445 46, Vikram Tower,
3" Floor, Sapna Sangeeta Road, Indore.

PS to JS(Revision Application)

Guard File

Spare Copy.

Yo\
(Bhagwat P. Sharma)
OSD-I1I (Revision Application)






