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_ORDER NO. 30 3 3 9-9-/2013-cx DATED 2? 03, zg13 OF

- THE GOVERNMENT OF INDIA, PASSED BY SHRI D P SINGH, JOINT
'SECRETARY TO THE GOVERNMENT OF INDIA  UNDER SECTION- SSEEOF

“THE" CENTRAL EXCISE ACT, 1944,,- .

‘ -Sub]ect -

No4paralofth|sorder EARRA

Applicant B vAs stated at: Column No. 2 oﬁ the table in para 1 of
T this order P

Respondent. . : . Commissioner of Central Excise, Meerut-1

L e

Do Revnswm Appllcation ﬁled under Section 35EE of . PR
- the Central Excise Act, 1944 against the Orders-in- -~ =
“Appeal.’ passed by the: Commissuoner ‘(Appeals). " .

~ Central Excise, Meerut-II as’ reﬂected at Column E




/12:RA 8195/90-97/12-RA

These revision apphcatlons are ﬁled by the appllcants M/s‘ re m
‘Chemlcals, Moradabad and M/s. Shree Bala]l Aromatlcs P) Ltd Moradabad
agalnst the orders-ln-appeal numbers as mentloned in the glven tabl ' 'be '

['sl. [Name of the,AppIi a_nt Rewsuon;;, ; Order-m- S Amount

iNe p SRR Application: No: - appeal No. &,Involved/
B R R S ite ;"Penod covered
@l @& L@ | G
1 |M/s Aroma Chemicals 95/46-57/12- ' , Rs 4563117/-
Moradabad" : lMarch 08 to

oo | 8l June 08
: 95/90-97/ 525-532-CE/ Rs.2666374/-
’12—RA. (R ¢ RT-II/2011 “March 08

1 ‘Agwanpu r,

| ;'_applicants from J&K based umts“ was ; Stll gbmg on at Oentra‘__‘_ Exc1se
' Commlssronerate Meerut—II However, the Ad]udlcatlng Authonty after due
| .process of |aw rejected the rebate clalms of the apphcanB ' g
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3. Being aggrieved by the -said: orders-in-appeal, applicants fi led appeal
before Commlssmner (Appeals) who allowed the appeal.

3.1  Aggrieved with the said orders-in-original the department f‘ Ied revision
application under Section 35EE of the Central Excise Act 1944 before the Joint
Secretary (Revision Application), New Delhi who vide GOI Revision Order
No.1119-1169/2011-Cx dated 12.9:11 remanded the case back to
Commissioner (Appeals) for fresh decrsuon on the ground that the orders-ln-
original confirming demand passed by the Commissioner of Central Excise,
Meerut-II vide' orders-in-original No. 40-41/Comr/M-11/2010-11 dated 21.4.11
in the case of M/s Aroma Chemicals and orders-in-original No 1/Comr/M-
‘II/2011 12 dated 14.6.11 in the case: of M/s Shree Balaji Aromatlcs (P) Ltd.,

were not available before the Commlssmner (Appeals) and therefore -orders-
in-appeal passed without taking into account the findings m said- orders-ln-

orlglnal dated 21 4.11 and 14.6.11, were not sustalnable Accordmgly, cases ;:_,j{:‘f

Wwere remanded back to Commnssuoner (Appeals) for fresh consnderatlon

3.2 Consequent to the above Rewsmn order dated 12 9. 11 “the
Comm:ssuoner (Appeals) taken up the matter afresh. He obsen/ed that since |
the fraudulent availment of the cenvat credlt had been establlshed agalnst the
applicants vide the orders-i n-orlglnal, dated 21.4.11 and 14.6.11, the
applicants were not entitled for the rebate of duty paid by them on the
exported goods out of such fraudulently avalled cenvat credit. He accordlngly
rejected the appeals vide orders both dated 8.11.11. '

4. Belng aggneved by the lmpugned orders -in-appeal, the appllcant have
filed this revision application under Section 35EE of Central Excise Act, 1944
before Central Government on the following common grounds: -

4.1  Show-cause-notices proposing recovery of fraudulently availed Cenvat
credit and of erroneously sanctioned rebate claims were issued in July 2009
and December 2009 respectively which have been confirmed by the
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«of above referred Rule 18 or ‘notrﬁcatlon |ssued thereunder ort"’fCBEC'

- F.NO:195/46-57/12-RA & 195/90-97/12-RA

Commissioner of Central Excise Meerut-'II' vide Order-in-Original No. 40-
41/Commr/M-II/2010—11 dated 21.4.11 and 01/Commr/M-1112010-11 dated
14.06. 2011 respectively. The Appl|cants have challenged the demands
confi rmed by the Commissioner of Central Excise, Meerut-II by filing appeals
before the Customs, Excise and. Service. Tax Appellate. Trlbunal New Delhi
The appeal is pendlng decrsmn Therefore, ti_)e matter of fraudulent avallment
of Cenvat credlt has not. attamed ﬁnallty, SO far

42 The Applicants ¢ submrt that unless the matter of fraudulent avallment of
Cenvat ‘credit attains ﬁnalrty, duty paid on: export goods from Cenvat crednt
cannot be held |rregular causmg demal of rebate clalm, admrssrble otherwrse,
under Rule”’ 18 of the central Excrse Rules, 2002 read wrth Notlﬁcatlon
19/2004-CE(NT) dated 6 9. 04 and Chapter , Pt 1 ,'of CBEC’s Excrse Ma," jal ‘of
Supplementary Instruchons ' :

goods The Appllcants further

claims have not been relected for not.followmg‘the provrsmns and procedure

mstructlons The claims have been re]ected on the ground that /
exported goods was pald from Cenvat credrt taken fraudulently on the basrs
of bogus mvorces, whrch matter has not attarned finality, so far
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44 The Applicants had cleaFéd thé goods for export under claim of rebate
after payment of duty from Cenvat credit account in accordance to Rule 8 of
the Excise ‘Rule_s. Rule 8 of the Eﬁ(cise Rules prescribes the manner for
payment of duty. Sub-rule (1) provides that duty on goods removed'during a
. month is to be paid by 5th or 6th vdate of following month. Sub-rule (2)
provides that "duty of excise shall be deemed to have been paid for the
‘purposes of these rules on the }excisable goods rernoved in the manner
provided under.sub-rule (1)..‘ ...... ’_ﬁ }In view of above, .the Applicants submit
that since duty on export goods was paid in terms of Rule'8(1) of the Excise
Rules, the same in terms of Rule 8(2), ibid, would be deemed to have been

’ ipard for the purpose of the Excuse Rules

“4'5 "":l'he“Cenvat* credit ‘avall’ed by the ~Applicants 'have"» been. alleged

‘ .lrregular for which action to recover irregular credit taken/utrllsed along with

k\lnterest and penalty has been mltlated under Rule 14 & 15 of the Cenvat

'; Credlt Rules, 2004. Prov15|ons under Rule 18 of the Excrse Rules for granting L

rebate of duty on export goods are mdependent of the provrslons of Rule 14 | |

& 15 of the Credit Rules.

4.6 The central excise law brov’ivdes different channels 4for hearing second
_stage appeals in the matters of rebate of duty and recovery of irregular .

,_‘,Cenvat credit which is as under

Second stage appeals m relatlon to rebate clalms are to be heard by

v the Govemment of Indla through its Jomt Secretary (RA) as revision
l-,i;matters, and P '
- . Second appeal or First stage appeal agalnst order of the Commrssnoner
regarding admussnblllty of Cenvat credrt on mputs capltal goods and
‘input services and recovery thereof are to be heard by the Customs,
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Excise and Service Tax Appellate Trlbunal (‘CEST AT") and Hon'ble
~ Supreme Court in case of further appeals

- The Applicant submits that in case the contentlon of department to the '

1 extent that duty paid from alleged |rregular Cenvat credlt account |s

-not a duty pald under. Rule 8 of the Excnse Rules, the matter mvolvmg
f,rebate clalms of such dutles would also remaln premature for decnsnon

L by the Government of Indla |n Revssuon Appllcatlon till- the |ssue of

| _=yadm|55|b|l|ty of Cenvat credlt |s ﬁnally deCIded by the CESTAT or the
Hon'ble Supreme Court as the case may. DeC|d|ng adm|55|b|l|ty of
Cenvat cred|t is ‘not the ]unsdlction of the Re\ﬂsnonary Authonty In
'such eventuallty, authorlty ‘of Jomt Secretary (RA) of the Government

o of Indla becomes redundant for the purpose of deudmg vre ision

’ ",Z'appllcatlons relatlng.i to rebate clalms mvolvmg duty payment from

‘; Holdlng that the Cenv - ’edlt tz

-sanctuoned |f any, to assessee would notlbev lncorrect

" ”t’xlrregular, thereby rebate

' sanctloned |f any, to | _*\'mcorrect
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4.8 In view of above, the Applicant submits that matter of sanction of
rebate may be taken for decision in termsof Rule 18 of the Excise Rules,
independent of the proceeding_s',fgr ..rec6yery of irregular Cenvat credit as

departments’ interest is not j'eopardi‘zed'éveri whe'n' rebate is sanctioned and

paid. However, .in' case rebate sanction order is set aside"fbéforé the final

decision on admissibility of Cenvat credit by different authorities, interest of

- the Applicant could be in jeopardy in view of time gap between the order of

setting aside the rebate sanction/rejection ‘order and the order ‘holding the
Cenvat credit inadmissible finally. This time gap being mo're}th‘a'n the time
limit prescribed for filing of application against rebate rejection order would
prevent the Applicants frorh makingf'y'appeal/applica_tion ag‘ai_'inst‘ rebate
rejection order if Cenvat credit is finally held admissible. Prudent‘law would
never allow. préventing appellate remedies *bthéwvise’ available to any person.

49 Accordingly, the Applicants'w’reques:t:i-that matter of sén&idnihg ‘rebate
. claims be taken up for decision ‘under: Rule ‘18 of the excise Rules and
. Notification” issued thereunder ‘independent ‘of the proceedings” initiated for

o admissibility of Cenvat credit and recovery of inadmissible Cenvat credit under

 Rule14®& 15 orfithe‘-‘Credit Rules. Alternately, the matter may be kept pending
" decision til the issue of admissibility of Cenvat credit is finally decided.

5.+ Personal hearing was scheduled ‘in “this' case on ‘2"1.2;.13.' " On the
request of applicants hearing was held-‘fft/’)n;26.'2."13. ‘Shri S.K.Ma’thUr,"'Advocate
and Shri S.C.Dabral, Consultant appeared for hearing on 26.2.13 on fbehalf of
the applicants who reiterated the grounds bfgrevision application. They have
stated that the 'orders-in-original pasSed:fby CCE, Meefut-II ha\/e' now been
set aside by Honble CESTAT and - cases are remanded back for 'fres‘h
adjudication. - Shri Udit Mohan Partner; M/s Aroma Chemicals also attended
the hearing. Shri D.D.Mangal, Assistaht'Comrhissio'ner, Moradabad appeared
on behalf of respondent department on 21.3.13 Who submitted that the
orders-in-appeal being legal and proper 'r'nay be ubheld.
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6.  Government has carefully gone «through the relevant case records and
perused the orders-in-original and orders-in-appeal.

7. Government notes that the applicants are mainly contendlng that the
orders-m-onglnal issued by Commissioner of Central Excise, Meerut-II
. confirming. demand of fraudulently avalled cenvat credit is challenged by them
' whlch is pending decnsron therefore ‘the ‘matter of fraudulent availment of
cenvat credit has not attalned fi nahty so far; and the matter of sanctioning
rebate under RuIe 18 of Central Excise Rules 2002 and ‘Notification issued
thereunder are mdependent of the. proceedmgs initiated for admissibility of
cenvat credit and recovery of lnadmlssmle cenvat cred|t under Rule 14 &15
- of the Cenvat . Credlt Rules On the: other hand department has stated that
|mpugned orders- n-appeal bemg Iegal and proper may be upheld

8. . Government notes that m these cases the: duty was pard on exported
goods 1 from the cenvat credlt and department after conductmg investlgatlons
which were decrded by the :CCE,
Meerut-II Commussmnerate and demand of cenvat credr ,-fconﬁn'ned vrde-, '

,m the matter |ssued show cause nottc_,,

Tnbunal vlde f nal order NoA 55506-55510/13/Cx dated 29 1 13 and final
order No. A/587-597/2012/CX/DB dated 14. 5 12 set asrde both the above said
orders of CCE Meerut—II and remanded the matter back to: ad]udlcatmg
: authonty for fresh decnsron ' - '

9. Govemment notes that the department has been dlsputmg the
‘payment of duty on the export goods as the duty was: pald from wrongly
' avalled cenvat credlt by the manufacturer exporters who are the applicants in
these cases. Government observes that this lssue is yet to- be deaded in the
denovo ad]udlcatlon proceedmgs as. ordered by Hon'ble CESTAT In such
crrcumstances the outcome of said ad]udrcatlon will have a dlrect beanng in
determining the admissibility of said rebate claims. At this stage, Government

8
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cannot interfere with the _gngOEng{proceedings, in this case by giving any
finding on merit of the contentions of applicant claiming correct availment of
cenvat credit and also proper payment of duty on exported goods.

10. -~ Government notes that the governing statutory provisions of grant of
rebate are contained Rule 18 of Central Excise Rules, 2002 which reads as

under:

"Rule 18: Rebate of Duty‘: Where any goods are exported, the Central
‘Government may, by notification, grant rebate of duty paid on such
‘excisable goods or duty paid on materials used in the ‘manufacture or
,4processin'g of such goods and the rebate shall be ysubjec't to such
- conditiohs or limitations, if any, any fUIﬁllment of such procedure, as

‘} may.be specified in the notification.”

The provision of }ksaid rule ;-'stjpig_l:ate" that rebate of ,d/’dti_;pa‘i'd“'g'n»"'AeXCivsable )

goods exported is admissible.. The h’;atiﬁcation«Nd.ig/béé‘c:'é’(Ni‘):datéa 69.04
' issued’ under 'rule 18, stipulates 'th.e-'c’ondition and ptqcedure to be followed = =~ .

for avaiiing ‘rebate claim. In these cases, payment df dutylsm dispute and "Ji.

case matter for recovery of wrongly availed Cenvat credit are pending

adjudication. In view of above, it would be premature to decide the
admissibility;_of rebate claimitill' the yﬁnal outcome of ongbing, above said -
denovoadjudicati@ proceedi'ngs;'» Mdreover, the applicants are inanufacturer
exporter and duty is paid from ‘Cfenv_at credit which is under dispute. So, such
, payment'bf.; duty cannot be treated Aa‘s‘ ddfy paid validlyv‘:uhles‘s"the cenvat
credit ‘avéiledf is held a valid cen\iat,»credit. 'Thu’s, the:c'onten'tion of applicants
that proceedings initiated for rechéry of wrongly availed cenvat credit are
independent?’bdf sanctioning rebate :'cvlqaim“;cannot be accepted-since duty paid
on exported goods can only be rebated under Rule 18 of Central Excise Rules
2002 read with Notification No.19/2004—CE(NT) dated 6.9.04. Therefore, in
the interest of justice, the case is required to be remanded back for fresh

consideration.
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11. In view of above posmon, Govemment sets aside the lmpugned orders
and remands the case back to the orlglnai authonty for denovo consuderatlon
of rebate claim on the basis of outcome of the above ongoing denovo
adjudicating proceedings pending before Com‘missioner of Central Excis_e. o

13.  Revision Applicatiof\s ai'veibeifrxlg dispesed of in above terms.

14.. .~ So ordered.

" (D P”SINGH) ,
Joint Secretary (Revisuon Apphcatlon)
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Order No. 30 2- 22.2/2013-Cx..dated 28.02.2013
Copy to:
1. Commissioner of Central Excise & Customs, Meerut-II, Opp. ‘Shahee/d
Park, Near Ashok Ki Lat, Delhi Road, Meerut-01.

2. Commissioner (Appeals), Customs & Central Excise, Opp. Meerut
University, Mangal Pandey Nagar, Meerut. SR

3. Deputy/Assistant Commissioner, Central Excise & Service Tax Division,
Moradabad. '

\mJS(RA)

5. Guard File ,

6. Spare Copy.

ATTESTED

(P.K.RameSHWarém) ,
OSD (Revision Application)
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