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ORDER

This revision application is filed by the:applicant Commissioner of Central Excise,
Mumbai-I against the order-in-appeal No. M-I/AV/373/2010 dated 29.11.2010 passed
by the Commissioner of Central Excise (Appeals), Mumbai-I with respect to order-in-
original passed by Deputy Commissioner (Mantrme), Central Excise Division K-II,
Mumbai-IV (Now Mumbai-I).

2. The brief facts of the case are that the respondents M/s Induja Traders Py, Ltd,
Mumbai had filed a rebate claim of Rs. 1,17,56,832/- under Rule 18 of the Central
Excise RuleS, 2002 read with NOtiﬁcation No. 19/2004 CE(NT) elated 06.09.2004 as
amended, |n respect of goods cleared from the factory premises' of M/s. Saisons
- Communications, Goa (registered under Central Excise as a manufacturer), and
'exported through Air Cargo Complex, Sahar, Mumbar Vrde the impugned order-in-
onglnal dated  15. 11 2007 the adJudrcatlng authonty ‘allowed the rebate of
" Rs.1,17,56,832/-.

21 On perusal of the case records, the: department observed that the goods
exported by the respondents are manufactured by M/s Salsons Communications, Goa
by usrng rnputs recerved from M/s. Platmum IT: So!utrons, Jammu -180 010, who are
availing of area based exemptlon under Notrf‘ catlon No 56/2002 dated 14.11.2002. As
per para 2(b) of the said Notrf‘catron the amount of duty paid otherwise than by
utilization' of Cenvat Credit i.e. paid through PLA, on goods cleared from the specified
area in Jammu & Kashmir is aIlbWed as refund to the manufacturer'or the manufacturer
has the option under para 2A(b) of the said Notification, to take credit of such duty .
paid, in his account current and the amount so credited is allowed to be used for
payment of duty in the subsequent months. Thus, M/s. Platinum IT Solutions, Jammu
have availed refund/credit of duty paid through PLA on the goods viz. Public Address
System, |. P. Enabled with Automation Gateway (SH No. 8542.00) (Gateway), which
were cleared to M/s. Saisons Communications, Goa and the said goods were further
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used in the manufacture of fi nal product viz. Publlc Address System, I.P. Enabled wrth |
Automation (SH No 8542.7000) [Gateway System) ThlS final product is cleared for

A export by M/s. Saisons Commumcatlons Goa through the respondents on payment of

'duty—-under claim of rebate of duty.

2.2 The process of manufacture of the ‘above finished goods at M/s Salsons
Communications, Goa, by using inputs received from M/s.- Platinum IT Solutlons
- -Jammu was examined by the officers of the' department and it was alleged that the .
activity undertaken by. M/s. Saisons Commumcatlons Goa, does not’ amount to |
manufacture within the meanings of Section -2(f) of the Central Excise Act 1944 as no
‘new product with distinct character or, ldentlf cation comes into being. Accordmgly,
~cannot be consndered as manufacture within the purwew of the Boards letter F. No_ | | ,
209/11/2005-CX-6 dated 03.04.2007. | 3 | R
'2 3 The department alleged that as per Rule- 2 (k) of Cenvat Credlt Rules 2004 Cenvat

. credit is admissible only in respect of lnputs used in or rn relatlon to- manufacture of
- final products. The process carried out’ by: M/s Salsons Communlcatlons Goa does not g
: ‘amount to manufacture as contemplated” under Section’ 2(f)of Central Excnse Act 1944 ',

' Hence Cenvat credit is not admissible to M/s. Saisons Communlcatlons Goa, on the

inputs received by them. Thus the cenvat credit availed by them was lrregular They o
' 7, utilized such wrongly avalled cenvat credit for payment of duty at the tlme of export - ,' :

‘ 'j‘»vTherefore such payment of -duty cannot" be consrdered as duty for the purpose of ‘f o
‘,sanctlonmg rebate under Rule 18 of Central Excise Rufes, 2002. As no manufacturmg o

= actlvrty is carried out at M/s. Saisons Communlcatlons Goa in respect of the so called:’ :

- mputs recelved from M/s Platinur IT Solutlons Jammu M/s. Sarsons Commumcatlons ~ )

"y Goa ‘were not entltled for Cenvat credit of du" "_"pard thereon and- therefore payment of - e
" duty on such goods at the time of export by utlllzmg such wrongly avalled Cenvat credlt E

is also not legal.. The: rebate allowed in: thls case lS, therefore not proper and legal as" >
- the goods exported have ‘not suffered- any duty at all Thus in this case an amount of

'f“ﬂlel 17,56,832/- sanctioned as rebate in terms of Notrfcatlon No 19/2004—CE (NT)' s

-..dated 06.09.2004- issued under Rule 18 of: Central ‘Excise Rules,2002 is erroneously
sanctloned and pald to the respondents Even lf the Cenvat credit taken on the input



F.No. 198/182/11-RA R

recerved from, M/s Platlnum IT. Solutlons, Jammu is to be allowed, then also this credit
can at best be utlhzed for removal of. input as such in terms of Rule 3(4)(b) of Cenvat
'Credlt Rules as the sald lnput rs belng removed as such wrthout any manufactunng
belngdoneonlt , , S i -'i A

2. 4 The department further alleged that the transactlon between the respondents
‘ and overseas buyer M/s Gulf Peart Duhar is not on commercrai basrs Wthh proves that

duty pard thr ghv‘ PLA on goods cleared from the specrﬁed area in Jammu & Kashmlr is
allowed as refund to the manufacturer or the manufacturer has the optlon under paraf |
| 2A(b) of the sard Notlf' catlon to take credit of such duty paid, in his current account and
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.+ the amount so. credited Is allowed:to:be used for-payment of duty in the subsequent
;h’llonths. o ) ' Do IR S

42 .As per the instruction issued vide F.NO. 209/11/2005-CX-5 Dt, 8th December,

2006 of the Board, M/s Platinum IT Solutions, Jammu is not eligible for claiming 'téba_té; N
Further para 2(h) is inserted in Notfn, No. 19/2004 (CEINT dtd: 6.9.2004 issued under
 Rule 18 of Central Excise Rules, 2002 by amendment dated 17.9.2007, as per which
rebate of duty is not admissible to those manufactures who are availing notification o

" 56/2002.

*3  The main product Gateway was: manufactured in J & K after availing benefit of
érea based,i,ek'empti’on. This productls ﬁ.cleéred to M/s Saisons"Cdthmunicatiahé Goa, M/s :
Saisons Communications takes cenvatcredit on Gateway. M/s Saisons Communlcatlons -
3 manufactures' two minor items viz. DCU and wall pahél'.’Aftéf thatallthethreeltems

are dubbed as 'Gateway System and cleared on payment of duty through Cenvat which - o

‘has been taken on main input Gateway. it may: be seen that the main input GétéWéy-ié .
being cleared as such and there is no manufacturing activity on that. Even if the. two
products viz. DCU and wall panel are cleared in same box, they are attached to‘the‘
Gateway only at the client's premises. Since no rebate claim is adthiés'iblé’*t)"h éété‘\?\‘/ay,l"f o

~ the modus Operandi has been adopted:to claim the" rebate. -

4.4  This final product is cleared for export by M/s SaisonS'CdthmdhiéétiOhs, Goa,
through . the respondents, on payment of duty under claim of rebate of duty The
process of. manufacture of the above-finished goods  at M/‘sﬁ Seiisbh@Cdmmt:hicatidhs,@_'i

Goa, by using inputs received from M/s. Platinum IT Solutions, Jammu, was ‘éxéhi‘irié_‘cl" L

by the officers of the department and it was allegedin the SCN issued vide F.Nh. o
V/30/5/17'2007-T (DIV-I) dated. 6.3.2008 that activity undertaken by M/s. Saisons
Communications, Goa, does not amount to manufacture within the meanings of Section -
2(l) of the Central Excise Act, 1944 as no new product with distintt character or

identification comes’ into being and duty'paid on such goods cannot be considered as

5
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duty as per Sectlon 3 of CEx Act, 1944, as Ievy of duty under Section 3 is on
manufactured products Hence it is not a duty for the purpose of sanctlonlng rebate .As
per Notfn No. 19/2004 (CE)NT dtd 6. 9 2004 under Rule 18 of Central Excise Rules,
2002 the ma|n condltuon for the Rebate is that the duty pa|d goods should be exported

5 provislon of Notlﬂcatlon No. 19/2904 CE(NT) dt.06.09.2004 the main
, manufacturer IS not eliglble for rebate

“and | 4 have not suffered any tall. T h%‘-tms case thef"ff‘ﬁ“:‘ o

amount of Rs.1,17,56,832/- sanctloned as rebate in terms of Not on No. 19/2004- hek
CE (Nr) dated 06.09.2004 issued under Rule 18 of Central EXCIse Rules , 2002 |s'f
erroneously sahctuonedand pald to M/s Indu;a Traders Pvt Ltd Mumbal 400068 ) :
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5. - Show Cause Notice was issued to' the respondent under Section 35EE of Central' :
Excise Act 1944 to file their counter reply. The respondent vrde ‘their wntten
submission dated 29.08.2011 malnly stated as under - R

5 1 M/s Platmum IT Solution Jammu availed of area based exemptlon under ',
Notification No. 56/2002 CE dated 14,11.2002. As per the said notlf‘catlon the
manufacturer has the option to take credit the amount of duty paid through PLA rn his
| account current. The said credited amount .can be used for payment of duty rn the'
subsequent month. All the above narratron confirm the facts & thlS rs not at all a ground,
“for denying the rebate. ; R S s ‘

3.2 Inthis ground there is no applrcatron of mrnd by the’ Applrcant Commrssuoner mﬁ_ “
as much as the instruction contained in Boards instruction F. No. 209/11/2005-CX-

dated 08. 12.2006. have been repeated verbatrm Subsequently it has also been sard that . _‘
- Notification No. 19/2004-(CE) NT dated 06. 09 2004 was amended by Notlﬁcatron dated ” .

- 17.09.2007 prohibiting.rebate of duty to the manufacturer avarlmg of Notrf cation No |
56/2002 CE dated 14.11.2002. As per the Board's letter, the Mmrstry of Law oplned that
the term duty paid .used in Rule 18 did. not include that portlon of duty whrch is
subsequently refunded to the manufacturer & the Applicant Commrssroner had srmply
relied on the same. However, denial of rebate ‘on this ground is not sustarnable for the
"-followmg reasons - '

(@) M/s. Induja or M/s Sarsons the Merchant Exporter & manufacturer have not
' ‘availed of NotificationNo. 56/2002 & therefore the above said Board‘s |nstruct|ons are o
- not applrcable to them.. R e T

b lItisa settied law that mere oplnron of the Board although- based on advice of -

Mlnrstry of Law shall not alter the provrsrons of the rule or Notification. To translate the

| opinion into certalnty Notifi catlon 19/2004 --was amended clearly debarring
manufacturers from clalmrng rebate if Notifi catron 356/2002 has been-availed of. This
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}amendment was effectlve from . 17 09 2007 & can not be made apphcable
retrospectlvely '

5 3 The Appllcant Commussroner had clearly stated that M/s Salson manufactured
| 'two rtems 111e cost. of these two ltems is ]USt 1% of the total cost of Gateway The
Appllcant Commlssroner had erroneously assumed that the sald two" ltems can be
| shlpped) to __‘the_f%;. purchaser mdependently Tne Gateway & these two rtems are
complementary to‘each other & can not be used independently Therefore it is patently
_wr_‘ g to assume, that the Merchant Exporter engmeered modus operandt to crrcumvent
the provnslons of notlﬂcatlon o. 19/2004 CE (NT) dated 06. 09 2004 |

: use the GateWaY |s belng

Gateway to make cor » : “
deﬁmtron of the‘_.term‘ "Man‘bfacture' It speaﬁcallyf‘mcludes any process ancﬂlary or.;v‘,
mcudental for completlon of the manufactured product The actlvrtles undertaken by
M/s Sarsons are wnthin the deﬁnitron of man re. As such, the duty paid by M/s )
Saison is appropnate Notwrthstandlng the above the fact remains that goods havev

g
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been exported & duty had been paid on such goods at the time of its
removal & M/s. Saison have not avalled of notifi cation 56/2002. Therefore, no
provisions of notification 19/2004-CE (NT) have been contravened to disallow rebate to
M/s. Induja.

5.6  The Applicant Commissioner wuthout appllcatron of mind had srmply stated that |
Commissioner Goa reported that M/s Indu;a can only claim rebate to the extent of duty :
paid on DCU & Wall Panel manufactured by M/s Salson Inspite of the above statement
the Applicant Commissioner had prayed for demal of the total rebate. The rebate,
always relates to the duty paid on the goods exported whether manufactured by the |
assessee or sourced by the assessee. As such by no stretch of rmagmatron the [rebate.
can be limited-to the goods manufactured o |

- 5.7 The Applicant Commrssnoner wrthout applrcatron of mmd anchored on. thef’_,
premise that: transaction between M/s Indu3a & M/s Gulf Pearl Dubar was ot on:. '

commercial basrs as profit on sale of M/s lndu1a is Rs. 1426/- on purchase pnce of Rs.
4,10,0001-. He had erroneously concluded that the above facts proved that the whole
modus operandi has ‘been adopted for claummg the irregular rebate. It has been :
conveniently ignored by the Apphcant Commlssnoner that the rebate equals to the -
amount of duty paid & does not depend on the prof ts of the exporter or the

manufacturer. An exporter who may be donatmg the goods to a fore:gn entity would "

still be clearly ehgrble for the rebate of the duty pald on such goods even when he had - e
not made any proft on such transactlon : _ ; .

6. Personal. heanng ‘was scheduled m the case on 20 12 2012 11 10. 2012
20.12.2012 & 05.03.2013. Personal heanng heId on 20 12. 2012 was attended by. Shri |
Dharam Singh Meena ‘Deputy Commlssroner on behalf of apphcant department who .
reiterated the grounds of revision apphcatlon Shn 0.P. Khandu;a consultant appeared
for hearlng on 21, 12.2012 on behalf of respondent and reiterated their submissions -
made vide wntten reply dated 29.08.2011
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7. Government has carefully gone through the relevant case records and perused
the |mpugned Order-rn-Ongrnal and Order-m-AppeaI

- 8. Govemment observes - that the respondent who was a merchant ‘exporter
exported the goods cleared by M/s ‘.Sarsons Communrcatlon on payment. of duty The
' respondent’s rebate clarms were |nrt|ally sanctroned by the, orrglnal authonty The
department ﬁled appeal before Commrssroner (Appeals) marnly on: the ground that
actrvrty undertaken by manufacturer M/s Sarsons Communrcatron Goa doesnot amount
to manufacture under sectlon 2(f) of the Centra Excrse Act 1944 and Cenvat Credit

i product does not amount to manufacture and he 4 Cenvat Credlt avarled‘ on. the;::}
mputs received was not regular Government observes that the rssue is yet to be
decrded ln ’the adJudrcatron proceedmgs rmtrated vrde_ sa|d show cause notrce dated

alter mrnlng admrssrbrhty of thrs rebate clarm

10. The govermng statutory provrsuons of grant of rebate are contarned Rule 18 of
Central Excise Rules, 2002 which reads as under :

10
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"Rule 18 : Rebate of Duty : Where any goods are exported, the Central Government may, by
notification, grant rebate of duty paid on such excisable goods or duty paid on materials used in the
manufacture or processing of such goods and the: rebate shall be subject to. such conditions or
limitations, if ay, any fulfillment of such pmcedure, as may be,speaf ed in the. not/ﬁcatloﬁ

| The provrsron of sa|d rule strpulate that rebate of duty pard a .\.,exqsable goods .
- exported goods is admrssrble The fundamental requrrement for clalmmg rebate is that
the duty paid good are exported out Ind|a In thls case, payment of duty on exported
goods is in dispute:‘as the matter of reassessment of ARE-1 ‘No.~ 1/07 -08 dated
1 03.08.2007 and reclassuﬁcatron of goods is yet to be decided. In view of above, the
L admrssrbrhty of rebate clarm can be finalized after conclu5|on of on gorng ad;udlcatlon

) ’proceedmgs It is pertlnent to mention here that the sanctlon of rebate dalm depends
of decnsron on the issues rarsed in Show- Cause Notrce dated 05 03. 2008

11, Inview of above drscussron, , Government rs of opmlon the prlncrples equallty of
'i-. Justlce demands that the case has to be re-consrdered in. the light of fresh facts of the |
N -fcase Accordrngly, Govemment sets aside the rmpugned orders and remands the case-.f , i
back to the ongrnal adJudlcatlng authority for fresh consrderatlon of said claim in the |
light of out come in the ongoing adjudication proceeding in relation to Show Cause
Notice dated 05.03.2008 before Departm‘ent .of Central Excise Goa. A reasonable
- opportunity of hearing will be afforded to both.the p'arties' before deciding the case. -

12. Revision Application is disposed off in above term. |

13, So, ordered.

- (D.P. Slngh)
(Jomt Secretary to the Government of India)

The Commissioner of Central Excise, o
 Mumbai-I, 115 Kendriya Utpad Shulk Bhavan, .
- Maharishi Karve Road, Mumbai — 400020. : o

: | - (Attested)
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G.

Q. Order No.2.90 /13-Cx dated 2£203-2013

Copy to:-

1. -Commissiorier of Central Excise (Abbeals), Mumbai Zone-I, 'Meher
Building, Dadi Seth Lane, Chowpatty, Mumbai- 400 g7 *
2. @ Assict: it ; Y

-3 M/s Induja Traders p, Ltd,, A-104, Raj Umang-2, Shiv Vallabh Cross Road,
. . Ashok van, Dahisar (East), Mumbai 400 068. o
L/‘I/Ps to JS(RevisJidn Applfcation) |

5 GuardFlle

6 SpareCopy. .

Sl e YOS (R,erisiéﬁf‘AppliéatiOn)’;
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