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Order No. _2.89 - /13-Cx dated " 2:-'03.201 Of the G0vernment of India, -

passed by Shri D, P, Singh, Joint Secretary to the Government of Indla,Under oo

Secretary 35 EE of the Central Excise Act, 1944,

Subject : Revision Application filed under section 35 EE .of the
- Central Excise Act,, 1944 against the Order-in-Appeal
- No. 05/2011-C.E. ‘dated 17.01.2011 passed ‘by the
- Commissioner of Central Excise (Appeals) Coimbatore.

Applicant ¢ M/s Amex Alloys Private Ltd., Coimbatore. -

Respondent . :  The Commissioner ofCustoms & Central Exc:se, L
o - Coimbatore =« e oo
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RDER

This Revision Application is filed by M/s Amex Alloys Private Ltd.,
Coimbatore against the Order-in-Appeal No. 05/2011-C.E. dated 17.01.2011
passed by the Commissioner of Central Excise (Appeals) Coimbatore with respect
of Order-in-Original passed by the Deputy Commissioner of Central Excise
Division-Tirupur.

2. Brief facts of the Case are that applrcant Amex Alloys Private Ltd.,

- Coimbatore have filed a rebate clalm for an amount of Rs. 4,31,840/- being the
amount of duty paid on Non Alloy steeI/StainIess steel/Machined castmg falling
under heading No. 7325.99.20 of CETA 1985 ‘manufactured and cleared from
thelr factory for export under clarm for rebate of duty After due process, the
Iower authonty had sanctloned the rebate of duty of Rs.4,31,840/- but
appropnated the same agalnst the pending demand and penalty Wthh was

, conf' rmed V|de order in onglnal C.No. V/73/15/03/2009-Ad] (Sl No. 01/2010) |

‘-passed by the Deputy_ Commussroner of Central Excrse, Trrupur Dwrsuon under L

SELLR ;:Centr'al Excuse Act 1944;-vf“~_‘
05.0"5.2010.'_?. ,

3. Belng aggneved by the sald Order-m-Ongmal the applicant filed appeals
before Commissioner (Appeal), who rejected the same.

4, Belng aggneved by the lmpugned Order-m-Appeal the applicant has filed
this Revision Apphcatron under Section 35EE of Central Excise Act, 1944 before
Central Government on the following grounds:

4.1 There are two separate proceedings. (a) The first one is about ineligible
Cenvat Credit. An order has been passed against the applicants for

the impugned order dated' s
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recovery of Rs. 4,06,131/- as ‘dut‘y and 'Rs. 4,06,131/- as penalty vide
~ order in original V/73/15/03/2009-Adj dated 21.01.2010. The Séme was
also ‘upheld by the Commissioner (Appeals) Vide O.r‘der-'in-Appeavlv 107-
109/2010-CE dated 28.09.2010, Against the same, appeal along with stay
has been preferred and it is pending before CEST: AT. (b) The second one
is the rebate claim. Rebate of Rs. 4,31,840/- was sancfibned vide Order-
in-Original V/73/18/41/2010-RB dated 05.05.2010. But the adjudicating
had adjusted the sanctioned rebate amount towards the. demand.
4.2 It is submitted that, the issue has not‘a,ttained,asvthé same is pending
before Hon'ble Tribunal, therefore, no action can be taken under Section
11 of the Central Excise Act, 1944 at this stage, The issue is similar to the

issue dealt in the case of M/s Nétion_ai St_e'elv_»‘Indu;vs'tr‘ives,thq.,f,‘\is. uor,

reported in 2001(134) ELT 616-MP, i e

> Personal hearing scheduled in this case on 13.12.2012 & 22.02.2013.
Nobody attended the hear'ing_._’l-vl,_‘e'_nc_ne‘,;_Goyemmenlt? pr.oceedgto ,qe;;ie the case

on merits on the basis of available records. -

6. Govekﬁnfu’ent has carefully gone fhrgughl‘the’ relevant case records and
perused the impugned Orders-in-Original and Orders-in-Appeal. =

7. Government.observes that the applicants was sanctioned rebate claim of
Rs. 4,31,840/- on merits, however, amount of such sanctioned rebate claims was
adjusted  towards and penalty - confirmed  vide O'rder-in-_origivnal
C.No.V/73/15/03/2009-Adj (SI. No. 01/2010) dated 21'.61.2010.‘ Commissioner
(Appeals) rejected the appeal filed by the applicant. Now, the applicant has filed

this revision application on grounds mentioned in'para':('4) abovve*.v |

8. Government observes that there is no dispute regarding merit of rebate
claim of the applicant and the same was accordingly sanCtioned to them by the

3
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original authority. However, the original authority adjusted such sanctioned
amountsnt‘owards confirmed demand and penalty arising out of Order-in-Original
C.No. V/73/15/03/2009-Adj (Si. No. 01/2010) dated 21.01.2010 in exercise of
powers provided under section 11 of the Central Excise Act, 1944.

/

8.1 'Gove'rnment finds that provisions contained in said section 11 of the
Central Excise Act, 1944 read as follows:-

*In respect of duty and any other sums of any kind payable to the Central
Government. under any of the provisions of this Act or of the rules made
thereunder -including the. amount required to be paid to the credit of the Central
Govemnment under Section 11D, the officer empowered by the Central Board of
Excise and Customs constituted under the Central Boards of Revenue Act, 1963
(54 of 1963) to levy such duty or require the payment of such sums may deduct
the amount so payable from any’ money owing to the person from whom such
'sums may be recoverable or due which ‘may be in. his hands or under his

disposal or control,:-or may. ‘recover ‘the amount by attachment and sale of

excisable goods belonging to such person; and if the amount payable is not so

recovered, he may prepare a certificate sig ed by him specifying the amount due

- from the person liable  to pay the same and send it to the Collsctor of the district
in which such person resides or conducts his business and the said Collector, on ..

receipt of such certificate, shall proceed.to recover:from the said person the

. amount specified thersin as Ifit woro an arrvar of and revenus,

- Provided that wh & person (hersinafter referred to as predecessor)

" from whom the duty or any other sums of any kind, as specified in this section, is
- recoverable or dus, transfers or otherwise disposes of his business or trade in
whole or in part, or effects any change in the ownership thereof, in consequence

of which he is succeeded in such business or trade by any other person, all
excisable goods, materials, preparations, plants; machineries, vessels, utensils,
implements ‘and articles in the: custody or possession .of the person: so
succeeding may also. be attached and sold by such officer empowered by the

Central Board of Excise and Customs, after obtaining written approval from the
Commissioner of Central Excise; for the purposes of recovering such duty or
other sums recoverable or due from such predecessor at the time “of such

. transfer or otherwise disposal or change.” - *

) Fromperusal of above said provisions, Government finds ‘that it is
unambiguously, Stated : that pi'opgr authority may deduct/recover the
amount/sum "bayablevto Gb‘\}grnmentb‘yﬂa person from any amount owing to the
person from who such sum ”n‘i'ay be ;e§¢$?§rable. In this case also, the rebate
claim was sanctioned on n‘ieruit‘ to the applicant, however, the same was rightly

adjusted/app“ropriated towards d‘ue‘ recovery from applicant in exercise of power

conferred to the proper ofﬁt_er under provision contained in section 11 of the
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Central Excise Act, 1944 as there ‘was " ho 'stay” from such recovery from the

higher appellate authority. .

82.  Government observes that the appellate authority has discussed in detail
all the contention raised by the apbﬁcant- by citiﬁg" various case laws. The
Commissioner (Appeals) has also differentiated the ratio of judgement in the
case of M/s National Steel Indusfries:Ltyd.l Vs.- UOI reported in 2001(134) ELT
616-MP, relied upon by the applicant. Government concurs with such reasoned
findings of Commissioner (Appeals). Further, _the Order-in-Original C.No.
V/73/15/03/2009-Adj (Si. No. 01/2010) dated 21.01.2010 confirming demand of
duty and imposing penalty upon applicant has not repdrted to 'be set aside or
stayed by the higher legal forum and hence, the said Order-in-Original dated
21.01.2010 is still operational. ’

9. In view of above discussion, Government donot find infirmity in order of
Commissioner (Appeals) and hence, upholds the same.

10. :‘;Ré\‘/‘iis;ibn‘ Aﬁblfcatibn is thus rejected being devoid of merit,

11.  So, ordered.
A

Aol

. (D.P. Singh)
(Joint Secretary to the Government of India)

M/s Amex Alloys Private Ltd.,
SF.No. 289, Kunnathur Pudur (PO),
Sathy Road, Coimbatore- 641 107.

~ (Attested)
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Order No. 2.89 /13-Cx dated 25-03-2013
Copy to:-
1. The Commissioner of Central Excise , 6/7, AT.D. Street Race
Course Road Conmbatore 641018.
2. s _,The Comm:ssnoner of Central Excuse (Appeals), 6/7 A.T.D. Street,

: Race Course Road, Coimbatore = 641018
3. "The’ Deputy Commuss:oner ef__ Ce_ntral Excise, Tirupur Division,

oo Tirupur , e
L}//PS to JS(Revnsmn Appllcatnon)
. 5 Guard Flle e

(Bhagwat P _.;Sharma)
OSD (R Visi : i




