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F.No. 195/657/06-RA
GOVERNMENT OF INDIA
MINISTRY OF FINANCE
(DEPARTMENT OF REVENUE)

14, HUDCO VISHALA BLDG., B WING
6 FLOOR, BHIKAJI CAMA PLACE,
NEW DELHI-110 066

ORDER NO. 2871 / 2.9/2—-Cx DATED _ 21 03.2013 OF THE GOVERNMENT
OF INDIA, PASSED BY SHRI D. P. SINGH, JOINT SECRETARY TO THE
GOVERNMENT OF INDIA, UNDER SECTION 35 EE OF THE CENTRAL EXCISE ACT,
1944. ‘ o : '

Subject +  Order in revision application'ﬁl'ed' under Section 35 EE of the
Central Excise Act, 1944 against the order-in-appeal

No.337-346 (HKS)/CE/IPR-11/2006 dated 31.5.06 passed by

Commissioner of Custom & Central Excise, (Appeals-II),

Jaipur.
Applicant . Banswara Syntex Ltd. Banswara
Respondent . Commissioner of Central Excise, Jaipur—H
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This revision application is filed by M/s. Banswara Syntex Ltd., ‘Banswara
against the Order-in-Appeal No.337-346 (HKS)/CE/JPR-H/ZOOG dated 31.5;06 passed
by Commissioner of Customs & Central 'ExciSe, (Appeal‘s)‘,‘ Jaipur with ifespect to
order-in-original No.37-38/06 dated 2.2.06 Passed by Deputy Commissioner of
Central Excise, Chittorgarh Division, : |

rejé‘cted the appeél-.

4. Being aggrieved by thelmpugnedorder-m-appeal, the applicant has_ filed
these revision ‘abpli'ck:ati‘bn‘s’ under 58Cﬁ0",3_5; EE fof ‘Cént_ral Excise Act, 1944 before
Central Governmenf:65""’fhé\fél'l6V‘fviﬁg' grounds: T

4.1 According to the department r_ebatg to the extent of Rs.1,96,422/- is
demanded back because duty was paid on local freight from factory to port rather

the Range. There is no dispute that the duty of Rs.196244/- was paid by the
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applicant at the time of removal and the range office has not challenged payment of
such duty and therefore the rebate sanctioning authority does not have any
jurisdiction to reject the rebate claim for the reason that duty was paid on a value in
excess than the transaction value. The Crrcular No. 510/06/2000-CX dated 03.02.2000
of the Board which states that if duty is paid, rebate has to be aliowed equrvalent to
the duty pa|d It further states that the duty element shown in AR-4 has to be
rebated. There is no question of re- quantlfying the amount of rebate by sanctioning
authority. It is also clarified in the Circular that the rebate sanctioning authority

should not examine the correctness of assessment.

‘42 Various circulars, which have been issued from time to time would clearly
show that even if the duty on the final product exported has been paid by debit of
the cenvat credit account or Modvat account, the rebate has to be sanctioned in
cash only. The impugned order which has failed to take into consideration the
aforesaid binding circulars of the Board is therefore unsustamable ‘and liable to be

set aside.

43 Rebate of duty paid is to be granted and not that of duty payable Wrthout
prejudice to above, itis submltted that the provrsrons of rebate are contarned m Rule
18. The applicant has fi Ied rebate dalm under Rule 18 Rule 18 |nter-a||a prov1des
that where any goods are exported rebate of duty pald on such exasable goods
shall be granted. Such rebate shaII be subject to such conditions or. Ilmltatlons and
fulfilment of such procedure as may be specified in the Notification No. 19/04-CE(N‘D
dated 06.09.04. So accordlng to Rule 18 rebate has to be granted rf excise duty is
paid and goods are exported and conditions mentroned in the Notlﬁcatlon No. 19/04
are fulfilled. In the present case there is no allegation at all about not fulﬂlllng of any
of the conditions as specified in Rule 18 read with Notification No. 19/04. The
applicant paid excise duty as evidenced in relevant ARE-1. The export took place as
per proof of export submitted and all other conditions have been fulfilled. In such
circumstances denying of a valid rebate claim is unjustified and illegal. Itisa settled
principle of law that duty actually paid is to be rebated and that too in cash. If it is
established that duty was paid then rebate cannot be denied on the ground that

duty was wrongly paid or paid in excess than what was payable.
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 application RA No.649-’657/05j against_comm,
~ 11/2006 dated 31.5.06 which was pass
: ~"v1de letter'dated 14 1.07 withdrawn

E.No. 195 06-RA

Case laws relied upon by the applica,nts are;

. UOI Vs. Kamalakshl Flnance Corporatlon lelted 1991 (55) ELT 433 (S C.)
4-‘,_,Ranadey Mlcroneutnents Vs CCE 1996 (87) ELT 19 (SC) B v
o :GraSIm Industrles lelted VS CCE 1996 (82) ELT 457 (Madras H. C )
o ‘CCE Vadodara Vs Dhlren Chemlcal Industrles 2002 (139) ELT 3(SC)
. - Bharat Chemlcal Vs CCE Thane 2004 ( 170) ELT 568

5. Appllcant has produced copy of order dated 14. 2 13 in W.P.No. 1066/2013 in
the case of Banswara Syntex Ltd. Vs UOI passed by Hon’ble High Court of Judlcature
for Rajasthan -at-Jodhpur. - In the said order, Hon’ble Hrgh Court has directed this
authonty to. declde the revrsron appllcatlon pertalnmg to orders-m-orlgmal No. 37-

.38/06—CE (Delhl) dated 311 06 as. stated n. recovery notice. F.No. V(55)04-
1'66/2004195/308 dated 2 1.13 of Deputy Com ‘

. oner, Central Excnse Chlttorgarh ‘
d‘r that they had filed a revnsron

- O-I-A No 337-346 (HKS)/CE/JPR— -
rlgmal. They hadv |

Applicant vnde Ietter dated 7.3. 13 has clanﬁe

one revisi

appllcation with ref

7. Govemment has carefully gone through the relevant case records and peruse

‘the Impugned Order-ln-OngmaI and Order-in-Appeal

8. On perusal of records Government notes that the onglnal authonty observed

that the, apphcants were entrtled for cash rebate to the extent of duty pald by them

on transaction value of the export goods in. terms of Sectlon 4(1)(a) of Central
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Excise Act 1944 and the excess duty paid on account of local freight charges had to
be allowed as cenvat credit. He accordingly confirmed the demand of erroneously
sanctioned rebate with interest giving option to the applicants to take cenvat credit
of an equal amount of Rs.196422/- after deposit of the same through TR-6 challan.
The Commissioner (Appeéls) has upheld the impugned orders-in-original. Now the
applicants have filed these revision abplications on thé groLmds stated at pafa 4)

above.

9. Government observes that the relevant statutory provisions for determination of

value of excisable goods are as under:-

9.1 As per sectidn 4(1) (a) of Central Excise Act, 1944 where duty of excise is
chargeable on any excisable goods with reference to their value, then on each

removal of said goods such value shali:

(a) In a case where the goods are sold by the assessee, for delivery at time and
place of the removal, the assessee and the buyer of the goods are not related
and the price is the sole consideration for the sale, be the transaction value.

(b) In other case, including the cases where the goods are not sold be the value
determined in such manner as may be prescribed.

9.2 The word ‘Sale’ has been defined in Section 2(h) of the Central Excise Act,
1944, which reads as follows: »
“ 'gale’ and ‘Purchase’ with their grammatical variations and cognnate expression,
mean any transfer of the possession of goods by one person on another in ordinary
course of trade or business for cash or deferred payment or other valuable

consideration.”

9.3 Place of Removal has been defined under Section 4(3)(c) (i), (ii), (iii) as:

0] A factory or any other place or premises of production of manufacture of the
excisable goods;

(ii) A warehouse or any other place or premises wherein the excisable goods.
have been permitted to be deposited without payment of duty;



(i) A Depot, Premises of a consignment ‘agent or any other place or premises
from where the excisable goods are to be sold after their clearance from the

9.4 | The ri.:le 5 of _Central Excise Valuatlon(Determmatlon of Pr|ce of Excisable

Goods) rules, 2000 is also relevant which is reproduced below:-

“Rule 5. Where any excisable goods are sold in the circumstanc&s specified in clause

. (8) of sub-section (1) of section 4 of the Act except the circumstances in which the

excisable goods are sold fon-':deli\/‘ery at a place other.than the place of removal, then

the value of such excisable goods shall be deemed to be the transaction value,

exduding the cost of transportation from the place of removal upto the place of
 delivery of such excisablegoods, o B

ncludes —

Explanation 1. - “Cost of transpOrtati‘oﬁ'-’ i

| (n) In case wherefrelghtls ltat:on calculated in

. acoordance with generally accepted prince

that the cost of transportation
~removal, shall not be excluded for the purpose of determining the value of the
exClsableQOOGS' - T B S T o

planation 2, - For rembiial ofdoubls, it is clarified

9.5 . Further, CBEC wvide it (Séi:tipp)é,‘§37813=;_rffSQfI/ZOOfdéted 03-03-2003
has clarified asuﬂder- SRR e il

7: . Assessable value! is to be determined at the "place of removal”, Prior to 1-7-

2000, “Place of removal” [section 4(4)(b); sub-tlaUses _(i),(ii) and (iii)], was the
factory gate, warehouse or the depot "pr: any other. premises from where the goods
were to be sold. Though the deﬁhition of “place of removal” was amended with
_effect from 1-7-2000, the point of determination of theasessable value under
section 4 remained substantially the same, Section 4(3) (c) (i) [as on 1-7-2000] was
identical to the earlier provision contained in section 4(4)(b)(i), section 4 GBXa)(i)
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was identical to the earlier provision in section 4(4)(b)(ii) and rule 7 of the Central
Excise Valuation (Determination of Price of Exciseble Goods) Rules, 2000, took care
of the situation covered by the earlier section 4(4)(b)(iii). In the Finance Bill, 2003
(clause 128), the definition “place of removal” is proposed to be restored, through
amendment of section 4 to the position as it existed just prior to 1-7-2000.

8.  Thus, it would be essential in each case of removal of excisable goods

n n

to determine the point of “sale”.

10. From above, it is clear that expenses incurred upto the place of removal/point
of sale are includible in the value determined under Section 4 of Central Excise Act
1944. 1In this case, there is no dispute about place of removal which is stated as
port of export where ownership of goods is transferred to the buyer. Applicant’s
claim that in this place of removal is not factory but the port of export is not
disputed by department. Since applicant has included only local freight for
transportation of export goods from factory to port of export and not the ocean
freight or freight incurred beyond port ‘of“ex‘pdrt, there is no reason for not
considering the local freight as part of value ih view of above discussed statutory
provisions. As such the demand of duty & interest as confirmed with the impugned
orders is not sustainable. Gove‘r’n;nent therefore set aside the impugned orders and

holds that initial sanction of rebate claims was in order.
11. Revision application is thus succeeds in terms of above.

12. So ordered.
o

bl )

(D.P. Singh)
Joint Secretary to the Govt. of India

M/s Banswara Syntex Ltd.,

. - N a““ﬁg
Industrial Area, Dhoad Road K%/p\”&o%‘a\k“\‘n

Banswara-327001
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OrderNo. '297:/%124:x?da_tgg' - 21.62.2013
Copy to:
1. Com‘miSsioner‘ of Centralexcise,f-Jaipur ‘

2, Commlssmner (Appeal-II), Customs & Central Excuse, N C R B, statue Circle,
' C-Scheme, Jaipur. . :

3. Deputy Commnssroner of Central Exase & Serwce Tax Dlwsuon, Chlttorgarh
, 'Ra]asthan : o |

A PS to JS (RA)

- 5. Guard F|Ie

i ;stf,sparecqpvf !




