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P furnace orl was moved dlrectly from ‘BPCL’s

) These": revision appllcatlons have been ﬁled by the appllcant M/s. Vrnergy |
International Pvt Ltd., Mumbai. agalnst orders-rn-appeal No. US/470‘ 471/M-
11/12 dated 06. 08 2012 passed by the CommrsSroner of Centra Excrse
(Appeals), Mumbar-II wrth respect to 0rder~|n-0ngrnal passed by the Assrstant
Commissroner of Central Excrse, Chembur-II EMumbar-II“ ‘

l

2. Brief facts of the case are as

2. 0 Bnef facts of cases are that;the appllcants are merchant exporters, and

‘rmrnal who |ssued their
has been stated that the
t. atf,Mahul to the port of ~
n orng'vessels/shrps_m 5 cases out of total
e 0l A 'gprocured from M/s BPCL-
by BPCL Sewree |n tanker-
lorries and. such supplles were also made drrectly from BPCL-Sewree to a forergn
going vessel through Mallet Bunker, Mumbar Docks under the cover of ARE-1,

Central excrse Invorces and other export documents. The duty on said fumace oil

exportation fo ‘Sly to the:fo___
2 ining’ 50 cases, ¢

Sewree Termlv al The sard fumace oul was suppll‘:

55 cases. In rem:
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was claimed to have been paid -by M/s BPCL Mahul, Mumbai who are the
manufacturers of furnace oil. ERE . o |

2.1 Thereafter, the applicants filed their rebate claims vide their letters after
having obtained NOC from BPCL along with requisite documents like ARE-1, CE
Invoices, shipping bills, bill of lading, bunker delivery note, etc. The jurisdictional
Assistant Commissioner after due process of law rejected the same for not
following the procedure laid down in CBEC Circular No. 294/10/97-CX dated
30.01.97. On being aggrieved by these orders of the original adjudicating
authority, the applicant filed appeals before the Commiséioner (Appeals) who
after due consideration rejected all of them vide order-in-appeal No. YDB/155-
209/M-11/2009 dated 19.11.09. ' '

2.2 The applicant had then filed 55 Revision Applications No.195/227-
281/10-RA u/s sec 35EE of the Central Excise Act, 1944 ‘before “the
Government of India challenging the said Order-in- Appeal dated19.11.2004.
Government of India vide Revision _OrderL:No‘.‘f612"~to 666/2011-CX dated
31.05.2011 decided the issye mainly hoiding that duty paid goods have been
exported .and therefore -rebate claims Were~'admissib[e and ‘aEédrdiﬁgly,
remanded the cases back to the originat authority to sanction the c’laim‘s ai’t_ér
veriﬁcation' of payment of duty as stated in ARES'J. forms. o ’

- 2.3 The Assistant Commissioner after: getting the duty' paymeht
particulars verified from the j,urisdictional.Range Superintendent of BPCL's
Mahul refinery sanctioned all the 55 Rebate claimsyide a common
Order-in-Original No. UVD/ Rebate/ 9-63-R/ CH-I/ 2011-12 dated
14.11.2011 without interest u/s 11 BB saying that a separate order will be
Passed by him for interest as had been agreed to by the applicant also.
He later on passed a separate Order- in-Original No. uvDy/ Rebaté/ 65-
R/CH-1/2011-12 dated 27.03.2012 denying claim for interest on the
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ground that the department had lodged a Writ petition in,f.Honﬁ':ble
Bombay High Court challenging the Order dated »31,05.2’0'1"1"‘ and when
the eligibility of rebateWas in dispute, the interest could not be paid.

2 4 The Commrssnoner of Central Exdse Mumbal-II ﬁled an appeal
before the Commlssroner (Appeals) agalnst Order-ln Orugmal dated
14 11 2011 sanctnomng the claims and the : applicant ﬁled an appeal
agalnst the Order-in- Ongmal dated 27;03 2012 rejectlng the clalm for
mterest : ICEIOLE G i

3. The Commlssroner (A) vlde his: 1mpugned Orders-ln-AppeaI dated
06- 08 2012 allowed the departmental appeal agamst ‘the Order—m-‘
| Ongmal dated '14.11. 2011 and rejected the appeal ﬁled by the appllcant

to have apprecnated th\» e,~ aspect of correlatablllty g had“f already been

accepted by the Hon ble Government of Indla |n para 11 ttself saymg
‘ "Govemment thus ho/ds tﬁat duty pa/d goads have been expatted in ﬂws case
and rebate clarm /s adnussrb/e to the app//cant "and that the matter was

remanded,»,;r:_ the onglnal authonty "to sancﬂon the c/a/ms after verifjang the
duty depas:t parﬂcu/ats as stated in ARE—I forms" »~~The ongmal authonty
scrupulously followed the dlrectlon gwen to him by the Government of India
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by getting the duty deposit particulars mentioned in ARE-1 forms verified
- from the Range Superintendent who had confirmed the same. Moreover the
department had filed its appeal 'mainly on the ground that the adjudicating
authority was well aware of the fact that the said Order of the Revisionary
Authority (R.A.) was not accepted by the. department -and since the said
order of R.A. was under review before Hon'ble High Court, in the interest of
natural justice, he should have discussed "the views of the department and
objections against the R.A. order and should have 'given
his findings for rejection of department's view in the order-in-original dated
14.11.2011 which was issued after filing of the writ petition.

4.2 Commissioner (A) has erred ﬂrstly in relying upon a portion of the
report dated 18.08.2011 of the Range Supermtendent and then in mferrmg
that verification of duty pard by BPCL was meanmgless wuthout verification of
the correlation of the goods cleared from the BPCL Mahul and the goods
cleared from BPCL Sewree for export submltted by VIPL. It is pertment to
note that the Commissioner (A) has hlmself reJected the departments pl“éa' in
his |mpugned order ltself saylng that the Order dated 14. 11 2011 of the |
adjudicating authorlty "is not ///ega/ per se as in the absence of any stay, the
order of Rewsmnafy Author/ty was eﬁ‘ectlve and b/nd/ng and for the Same )
reason, the issues involved in present appeal wh/ch have been decided by the
Revisionary Author/ty and aré subject matter of the Wit Pet/t/on pendmg in the
Hon'ble High Court cannot be enterta/ned’ After amvmg at this conclusion, he
ought to have. appreciated that the Revnsronary Authonty had | already
decided that the goods cleared from the factory of BPCL on payment of duty
were exported by the apphcant and the matter was remanded back to the
adjudicating authority to sanction the "Ciaim after verification of duty deposit
particulars as given on the AREs-1 .forms and hence the adjudicating
authority could not go into the issue of correlatability already settled by the
Revisionary Authority and that the kAdjuvdicating authority. had| rightly




mentioned in its order dated 14.11.2011 that he was left to decide only 2
issues i;e_(i)- sanctraningi!bﬁ; rebate claims~;afte_r:‘q‘uan'tiﬁ‘oatiorrzand (i‘i)'in'terest.

43 The Commrssmner (A) erred in referrmg to and takmg -decision on the
basis of: the ‘Range: SupEnntendent's report dated 18.08. 2011 and the letter
F. No_V/CH—I/T ech-III/ZG-?/ Vrnergy Int Ltd dated 3"‘ July 2012 because
these documents were“never provided to the apphcant to enable him present

his side and by placmg rehance the same, he has grossly wolated of the
pnncrples of natural Justice. Moreover these documents were not the subject
matter of the departmentat appeal and by“ referrrng to these documents the
Commrssroner (A) has traversed beyond the scope of the appea! before him.

appllcant
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4.5 It was not open for the Commrssloner (A) to broaden: the scope of
remand order lssued by his superlor appellate authorlty by openmg the issue
of correlation between the goods cleared from the BPCL's ref‘ nery on
payment of duty and the goods clearéd for export from the BPCL's Sewree‘
Termmal and subsequently exported when the Hon'ble Revrsronary Authorlty
had glven clear ﬁndlngs on thls issue wrth a clear conclusron in paragraphs
9.2to 9. 9 10 and 11 of the Order dated 31 05 2011 that it was not disputed
that the goods were removed from the Mahul refinery of BPCL on payment of
duty and stored in the|r own mstallatlon BPCL Sewree Terminal whose
Central Excise Invoices contaln the reference of corresponding Central Excise
Invoice lssued by, BPCL Ref‘ inery and that the goods cleared from the BPCL'

Sewree Termmal had been exported and the rebate claims were. admnssrble L

to the appllcant The matter was. remanded .only.. because the. factual JPposition
regardmg venﬂcatlon of the Duty Payment by Central . Excise ;Range
Supermtendent had not _been brought on. record by the department
Commrssroner (A). has not dlsputed that the goods cleared from the BPCL's
Sewree Termmal on payment. of ~duty. had been exported He. has ralsed
doubts as. to whether the goods cleared from the BPCL's. Termlnal were the
same Wthh were removed from the BPCL's reﬁnery on. payment of duty.
despite clear fi f‘ndmgs havrng been given by the Hon'ble -Revisionary Authorlty
in Order dated 31.05.2011 in favour of the appllcant as stated above.

5. Personal hearings scheduled ln‘thl_s_” caseon ,.04_.:0__3.'201__3 was_attended by
Shri Ashok Aggarwal, Consultant and Manav ‘P.ur,ohit, .consultant and_they
reiterated grounds of revision applications. Shri Anand V. Rao, Superintendent
Central Excise attended hearing on. behalf of the respondent department relied .
upon their counter argument submitted during personal heanng, wherein, the
department has mainly relied upon contents of impugned orders- -in-appeal. He
further stated that GOI order No. 612-666/11-CX dated 31.05.2011 has been



challenged by the department before Hon’ble Bombay ngh Court by way of W.P.

6. | Govemment has carefully gone through the relevant case records and
perused the |mpugned order-m-origmal and order-m-appeal

'on perusal of case records, Government notes that apphcant merchant
exporte were supplyung the fumace onr 'to,foreign gomg vessels at Mumba| :

Originat No. UVD/ Rebate/9-63 ""R/CH-I/2011 12 date& 14.11.2011 without
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interest u/s 11 BB saying that a separate order wm be passed by him for
interest as had been agreed to by the apphcant also. He later on passed
a separate Order- in-Original No UVD/ Rebate/ 65-R/CH I/2011 12
dated 27.03.2012 denying clalm for rnterest on the ground that the
department had Iodged a Writ petrtlon in" Hon'ble Bombay ngh Court
challenging the Order dated 31.05. 2011 and when the ehgubrhty of rebate
was in dispute, the interest could not be pard The Commrssroner of
Central Excise, Mumbar-II filed an appeal before the Commrssroner
(Appeals) against Order-in Ongrnal dated 14.11.2011 sanctioning the
claims and the: appllcant filed an appeal agalnst the Order-in- Orlglnal .
dated 27.03. 2012 rejecting the _claim for mterest .-Commissioner
(Appeals) allowed. the department’s appeal and re]ected apphcant’
appeal with reference to grant of mterest ~Now, the apphcant has filed
these revision appucatlons on grounds mentroned in para (4) above

‘ : 8. Government observes that the department is mainly contestmg that co-
| relatibility of goods exported in thrs case has not been conclusrvely processed
and hence, the apphcant havrng fauled to comply wrth thls mandatory
| requrrement, is not elrglble for rebate dalms Government t' nds dunng first
~ round of revrsronary proceedmgs when me apphcant f Ied revrsron ‘application
" Nos. 195/227 281/1 RA before thIS authonty, this issue was contested by the
applicant. Thrs authorrty while deciding the issue had considered this aspect in
Revision Order _No. 612-666/11-Cx dated 31 5.2011, wherern followrng
f observations were made :

2 e . o
9 As regara{s ab‘ier 50 rebate c/a/ms perta/n/ng ta otﬁer ARE 1s where

clearance has taken place from M/s BPCL — Sewree Terminal. Commlssmner
Appeals has uphe/d the /mpugned arder-/n~ong/na/ on -the ground that "the
condition of direct export from the factory Is waived subject the condition that
the exporter desiring to export duty paid excisable goods (capable of being




deaﬂy /denafied) wh/ch are /n ong/na‘ fad'ory packed cand/t/on snou/a' make an
app/tcabon to  the  jurisdictional 5uberintend‘ent of Central excise who on
: :Venﬁcaaom /f satzsﬁed about the /Jenbty of goods, duty paid character and
duty payment is got Venﬁed ﬁ'om b‘re ong/natmg Ranges wnere duty was paid.

» 777e /a‘enaty af tne goods cannot pass'/b/y be Venﬁed aﬂer tney have been
c/earedtbrexpoft R

G‘ovemment notes b’lat b‘)e c/aim of the app//cant has been re]ected on
the below | mentmned two ba$/c objecﬁéns/contravenuans

(D) Goods were not c/eared d/recﬂy ﬁom the (reg/stere09 factoxy or
iy warehause o |

(i) The: applicant ‘has: ndt : followed 'wde Boards C“rcular ‘No.
'294/1047dated3001§' T e

» , C W ) der'Ru/e z(/r)‘fbf Centra/
Exase Ru/es 2002 as any p/ace ar prenwses reg/stefed under Rule 9 of Centra/ e
Evase Rules 777e sa/d prem/ses af M/s BPCL SeWree Tenn/na/ are reg/stered v

* exporters” rngstErea' under Centra/ excise Ru/es,“" 2002 and merchant‘exporte/s

who pmc‘ure’ ‘and' e)(port goads c//recﬂyﬁvm" féctory o] warenouse can exerase
" “the option of exporting the goods sealed at the place af d/spatch by Central

10
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Excise officer or under se/ﬂsea/ing -In.this ‘case, exporter: has opted for self
sealing procedure. Department has' nbt' dlsputed the c/a/m ﬂ7at goods -were
cleared from warehause “In view of th/s pos/tzan first objecﬂon abes not susta/n

9.2  Now, the Government takes up the ground of rejecban as menaoned at
2 above for cons'/deraaan of the case matter. /Vow while keepfng all the above
Submissions of the applicant in background, Government notes that the lower
authorities has rejected the rebate c/a/ms on the core reason. that the app//cant
did not submit/get endorsed the triplicate capy of the ARE-1s to / from the
Jurisdictional Range Superintendent of Central Excise so as to certify the duty
- paid nature and care/atap/e status of the e,\po'rtv goods (furnace oil) as the goods
‘were not cleared directly from the factbry’_of m’ahufactutér and goods were not
examined by -the Central Excise officer as required. Thus contravening the
 condiitions a?'scl)sSed’e/abbrate/y 7/ this 'stage' Of the case matter.
9.3 ' The app//cant has subm/tted the detarled chart as stated in para 6.1.1
above, along re/evant document to estab//sh that there'is & perfect cafre/at/an
between the goods c/eared ﬁvm t%a‘afy and goods finally exported in this
regard itis abserved that in all the Centra/ Excise Inva;ces, issued by M/s BPCL
- Sewree 7b/m/na/ parbcu/a/s like name of the Fore/gn 6Going (FG) vessel to.which
’,ﬁ/mace oil (FO) was' supp//ed Central - Excise Registration No., - quantrly and
reg/sa'aaon No. of Tanker 7'ruck(777 (to be used fbl’ iransporiaaon) and Central
Excise Invoice No. / date /ssued by M/s BPCZ Ref/'nery Mahul on w/m:h duty was
paid, were invariably’ mentraned. Each Tanker Truck was sealed by M/s BPCL
Seal and Seal No. was mentioned on the invoice. The ARE-1 contained all the
parﬁcd/ars of Central Excise Invoice, the: destination as sh[as—Vesse/ | name, in
addiition to other particulars. The ARE-I/Invoice details are mentianed on the
Shipping Bills which match with each other. The customs officers have physically
checked the gbods in the Tanker Truck and supervised the supply of furnace oil
to the forelgn going vessels. In part B of ARE-I, Customs have certified that the
consignment (mentioned in ARE-I) was shipped under their supervision under
specified Shipping Bill No. and its date was mentioned. Further, the

11




, Masters/Chfef Eng/neefs of the w.'ss'e/skL had also s/gned the ARE-I ‘and issued
; Bunker De//very Notes (BDNs) Certifying the rece/pts of the. ﬁ/rnace 01/ in the
'vesse/. 7he quanaty of ﬁJmace oil recjved in the foreign. ga/ng Vessel as per
BDN match with the re/evantARE—I o
9. 4 Govemment ﬁfrther obsetves m the procedure far exam/naaon of the
i goods at the place. of. expolt has. bee prescnbed in para7 of. Chapter 8 of
G "'CBECs Centra/ exase Manual of. Suppl J entaty Insbucaons, 2005. me re/evant
-,"~Page73and74readsasunder ‘ ~ T IR :

by me Customs ﬁ)r the. purpases of
he /denaty and . quanaty, ie. the goods
 area for, ,,,\f_;,,on an ARE-1. aref;the same\ ‘wh/ch
‘ y ‘,,he Custvms aumoqtres;lv‘,‘/sq e mlne the

In the /nstant‘case,
the P/ace of 0! of port as per pmwsmn of para 7 3 and 7 4 af the Chapter 8
.-as enumerated above. 777e Custems chr“has duly endarsed the angfna/ and
duplicate copy: of the ARE I, after $aasijﬂn§ himself . about the fac f.,'_,v;that the

12;
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goods intended for export are «tbe,vsame which were cleared on the relevant ARE-
Is. The relevant Shipping Bill No. against which goods were exported was also
mentioned in the Customs endorsement on each ARE-I Part-8,

9.5  The above stated factual posibbn;le.not disputed by department keeping
in view all the documentary evidehce and particulars / details stat ed . therein
especially ARE-, Central Excise Invoice, Shipping Bill, and Bunker delivery note
and the Customs Certification in the Part-B of ARE-I clearly establish that the
furnace oil cleared from the BPCL — Sewree Terminal was ultimately exported.

9.6 The applicant reiterated that .the order No. 204-205/09 of the
Government of India which has been relied upon by the Ld. ' Commissianer of
Central Excise (Appeals) is not at: all relevant for this case as in Mat case the
material of BPCL and- HPCL was stored in the same tank and it was not poss/b/e
to identity ' the ‘export goods Moreover it was not a wanehouse of ﬂ7e :
manufacturer registered under Rule 9 of Cena'a/ Excise Ru/es, 2002 Government
notes that in the instant case the tank in Sewnee 7'em1/na/ s the exc/usn/e tank

~of BPCL and in that pafﬁajlar tank an/y Fumace O/‘/ deared ﬁom the factory of
BPCL - only- was stored. Secondly, . the exaort goods were- aram/ned by the
‘customs oﬁ‘icers at the port and abe entire aperatzon of supply or ﬁlmace oil to

' the foreign going vessels at the port. was' camw out under the superwsmn of ﬂ7e
Junsd/cﬂona/ Customs Officers who have also signed on Part-8: of each ARE-1
which was not done in the cited case As such the ratio of GOI Order No. 204-
205/09 cannot be made applicable ta this case.

9.7  Further, it has been held by the Govemment of Indla /n RE Cotf;ab
Expoms 2006 (205) ELT1027(GOI) mat L

"Export — Rebate — Discrepancies /n particulars in documents — Goods held as
not exported and excise duty demanded — Quality of goods, marks and numbers
common in all documents — Export clearance verified by Range Superintendent -
Endorsement in AR 4 as to goods shipped under Customs Subem:sion -

13




Contention - of applicant _ that b/endi ', fabrics xportsid bi description

/nadvertenﬂy noted. as. 100% Polyester Printed Fabﬁcs' accepted Procedural
infractions to be condoned If exports had taken place Fundamental requirement
for rebate is manufacture and export Broad descnpﬁan tally mt/7 /nva/ces', ARE-
1 and sh/pp/ng bills ‘as. also. mlh othericollatetal ewdences //ke purchase ‘order

-and bank. rea/lmtmn certlﬁcate Demand not. entbrceab/e merely on account of

i diﬁ@rence in descnpaon /n AR4s and smbping b//ls /mpugned arder seeking duty

on ema/t goods set as:de .S‘ection IIA of C'ena'ai Exase Act; 1944 Ru/e 18 of
Central Excise Ru/es, 2002 [parasz 4 51 52 53 5 78 917

In ‘the refened ]Uldgement, godds were treated to have been emon‘ed
: -'fdesp/te m/smatch /n me deempaan df goods as given in: ARE«anolce and

' 90045,,-5 Gavemment notes

" Regardlng cefﬂﬁcabm of daty payment n

' the fumace 011 c/eared an pan'nent of duty Centraf Evdw Inmlces;;by M/fs

BPCI. Refinefy Mahu/ and stored in tne/r awn inetallaaon BPCL Sewree Te/m/na/

 whose Cenb-al Exase Invo:ce contaln mii‘teference of catresaond/ng?r,Cena'a/
- Excise Inm/ce 1s'sued,_ ) ' Ass
: 'has menaonedmt*tfte amlcant had mcetwd sa/d goods ﬁvm M/s BPCZ. Sewree
~ 'nsrrmnal and duty of said goads was on_qma/ly pa/d by M/s\ BPCL (Reﬁnery)

/ BPCL Reﬁnexy The:Asstt. Cbmm/sslaner Central Excise

14



8.1

- the department shou/d rmake pos bve e _
" of ca-re/atrb///ty speaﬁ'ca//y when there/s nothing ¢ an record to out nghb’y negate o
" the dlaim’ of applicant ‘that duty pald g ,V eared from M/s BPCL
~ vTenn/na/ were: exported.: Govemment 4thus holds that duty pa/d gaods have” "
~been expoﬂ'ed /n th/s case and rebate laim is admiss/b/e to b‘re appl/cant 777us,

F.No.195/1392-1393/12-RA

Mahul. This factual position as stated in the order-/n-ong/na/ is not denjed by the
department Further M/s BPCL Mahu/ has g/ven -Disclaimer Certificate in each
case to the app//cant ceruljnng lhe duty payment on. the said goods and stating

' _that they have no object/on to M/s Vi inergy Internabona/ PVL. Ltd, claiming Excise
' reﬁ/nd/rebate of duly pa/d on furnace ol supp/fed to fore/gn going Vessels :

The triplicate copy of ARE-I was reqU/red lo be certified by Range
Superintendent regarding duly payment and farwarded to Asstt C'omm/ssmner
Central Excise. The factual po.s'/t/an has not been brought on record regard/ng
certification by Central Excise Range Supenntendent ‘

..................................

11# In wew or abave arcumstances and keep/ng in view the existence of
enough adduced ewdence here /n above, Gavemment s, of. the- considered
ap/n/an that what /s compu/son/y reqwred here vthe interest of Jusbce is. that
’sovv as to "conﬁrm the basic /ngred/ent .

the impugned orde/s-/n-appea/ are hereby set aside and case Is remanded. backk
to the original authority to sanction the rebate claim aﬂ'er Ver/lj//ng the duly
deposit particulars as stated in ARE-I forms. ,4 reasanab/e apportun/ty of heanng B
will be aﬁ‘brded to the app//cants e ' : '

: In the said GOI -order, the issue has been discussed in detail and f‘ ndlngs

are given in para 9.1 to'9.9..Further |n para 11° also ‘the concludmg observation
is that “Government thus holds that duty paid goods have been 'exported in this
case and rebate claim is admissible to the applicant”. The case was remanded
back for sanction of rebate claim after verifying duty deposit particular as stated

15




lower authorltles Hon'ble Supreme Courtihah held in. the case of U O.I. Vs.

Kamalakshl Finance Corporatlon Ltd. 1991(55)' ELT 433 (SC), that orders of
: hlgher appellate authorltles should be unreservedly followed by subordmate
a authorltles unless operatlon of same has been stayed by competent court

hence lnterestvcannot be LR

16
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10. Government notes that on delayed payment of refund/rebate claim
interest is payable after the explryof threemonths of the date of receipt of
application for rebate in terms of Section 11BB of Central Excise Act, 1944. This
very issue is already decided by Hon’ble Supreme Court in the case of M/s
Ranbaxy Laboratories Ltd. vs. UOI- reported” as' 2011-TIOL-105-SC-EX. Ho'ble

Supreme Court has categorically held as under :

% not refunded within a period of three months from the date of receipt of the application to be
submitted under sub-section (1) of Section 118 of the Act then the applicant shall be paid

Appeliate Authority or the Court. then for the purpose of this Section the order made by such
higher Appellate Authority. or by .the Court shall be deemed to e an order imade under sub-

section ‘(2)’61"5&1700 118 of the Act. It is clear that the Explanation has nothing to do with the

3

ot e et R Ca B e AL k o
10.  Itis a well settled proposition of law that a fiscal legisiation has to be construed strictly
and one has to look merely at what is said in the refevant provision, there /s nothing to be read

SC-IT).

0 S reeeee o

12, i, S :

13 eretrtisttiisreerissnennas L
14 eeeeeiteesrereinnin ) !

'in para (1) supra is
that the liability of the revenue to pay interest under Section 1188 of the Act commernces from
the date of expiry of three months from the date of recept of application for. refund under
Section 115(1) of the Act and not on the expiry of the said period from the date on which order
of refund is made. ” e Lo

15, In view of the above analysis, our answer to the question formulated in

17




10. 2 In another case of M/s deal Drugs, Govemment vrde its GOI' Order No.
247/2011-CX dated 17.03.11 passed in rewsron apphcatron No.: 198/184/08—RA—

CCX fi led by Commlsswner Central Excrse, Rargad against order-in-appeal No.
| SRK/455-460/RGD—08 dated 24, 07 08 passed by Commrssuoner of Central Excrse

(Appeals) Mumbar Zone-II had upheld the |mpugned orders-m-appeal and held
that in terms of Sectron 11BB mterest is payable after exprry of three months '

- from the date of recerpt of refund / rebate apphcatron Department contested the

/ntmduces a deem/ng fiction to b‘)e eﬂ%ct that where the order ibr reﬁ/nd /s nat
'maa'e by the Ass'/stant Comm/ssmner but by an appe//ate au#wnty or the Caurt
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then for the purposes. of tne Secbon the order passed by the appe//ate authonly o

or the Court shall be deemed to be an order under sub-Section 2) of Sect/on
11B. Having observed as aforesaid t7‘7e Supreme Court also held that the
- explanation does not effect a postoonement of the date from wn/ch interest
becomes payab/e under .S’ecnan 1188 and /nterest under the prows/on would
becorne payable if on.expiry of a period of three months from the date of rece/pt
of the application for reﬁ/nd the amount claimed is still not reﬁ/nded Hence, it
is now a setﬂed pa.s'/t/on in /aw that the //abi//ty of the Revenue to'pay interest
'under Section IJBB commences from tﬁe exp//y of three months ﬁom the date
of recejpt of the app//catron for refund under Secuon IIB(I) and not on the
exp/fy of tne said period from d7e date on which an . order for reﬁ/nd 7S made.
o 777e subm/ss/an wh/cn has been u/yed on behalf of the Venuev s _d/recdy in the
‘teeth of the law as /a/d down by the Supreme Court. The order passed by the
. .Comm.lss:aner (Appea/s) grantmg mterest and' as’mnﬁrmed by l7‘7e tews/ona/
authority - does  not" nence fall for lnterferenc‘e under Arbc/e 226 af the »
Constitution. 777e Petition is accord/ng/y d/sm/ssed EREAS

11, In view of above Judgements the observatlon of lower authontles are not -
Iegally tenable as the ratio of sald Judgements is squarely appltcable to th:s case.

As such srnce the rebate clarms were sanctloned betatedly, mterest rs payable
under section 11BB from the date of exptry of three months from the date of
filing of sald claims.

11. 'In vuew of above drscussnons Govemment sets aside |mpugned orders-m-
appeal and allows revision apphcatlon of the applrcant with consequentlal rehef

12,  Revision Apphcatlons thus succeed in above terms _

13.  So, ordered.

(DP Smg

Jomt Secretary (Revision: Applrcatton)

M/s Vunergy Internabonal Pvt. Ltd,,
Shivsagar Estate, ‘A’ Block )
1% Floor, South Wing,Dr. A.B. Road, Worli,
Mumbai-400 018.
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