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F.No. 195/26-29/ 10-RA(Remand)
GOVERNMENT OF INDIA
MINISTRY OF FINANCE
(DEPARTMENT OF REVENUE)

14, HUDCO VISHALA BLDG., B WING
6" FLOOR, BHIKAJI CAMA PLACE,
NEW DELHI-110 066

Date of Issue..}..()?..é../ " ")

ORDER NO,2.74-275 /) Y- G 14 pATED 26062014 OF THE
GOVERNMENT OF INDIA, PASSED BY SMT. ARCHANA PANDE: “TIWAR,
LOINT SECRETARY TO THE GOVERNMENT OF INDIA, UNDER SECTION 35 EE
OF THE CENTRAL EXCISE ACT, 1944, .

Subject :  Order in revision application filed, under Section 35 EE of
the Central Excise Act, 1944 against the order-in-appeal
No.SB/44 to 47/Th.11/09 dated 01.09.2009 passed by the
Commissioner of Central Excise (Appeals), Mumbai Zone-
I

Applicant :  M/s Kaizen Plastomould Pvt. Ltd., 1, Punjab Foundry
Industrial Estate, Mira Bhayander Road, Bhayander(E),
Thane-401104.

Respondent :  The Commissioner of Central Excise, Thane-II
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Zone-1, wuth respect to order-ln-orlgmal No 16-17/2006-0

, ated 28, os zoos
23/2006-07 dated 08.09.2006 and 40/2006-07 dated 04.01.2007 passed by
V‘Central Exase, Bhayandar Dv,{;jsron,'

the ]urlsdxctlonal Assnstant Commlssm
Thane-II :

-2, Brief facts of the case are that the ‘a’pplicy:‘ants exportedth oods
-under Bong W'thOUt Payment of duty Apphcants were lssued Shaw ,Cause

03/04-05 dated 17.05. 2004; ARE—l No. u4/04-us dated 30 0o. zemf'and
05/04-05 dated 03. 11 2004 and Af E-1 No. 03/05-06 dated 22 07.2@05 were
‘ already ﬁled wnth the departmentvl e. Jurlsdlctlonal Range authdnty and all
, the pI’OOf of exports were also ﬁied with the DMSlonaI authonty and hence

athe allegatlons of non submlssmn of proof of export are baseless and
incorrect. :
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o N 3. 2 The Appllcants submlt that there is no aIIegat|on or.any. graunds ralsed_

An the Show Cause Notlces or in the orders-in-appeal that the goods covered
under: above mentloned AREs-1 have been diverted to the local market and |
the same have not been exported. In fact the applicants have placed on
records all the collateral evidences to establish that the goods have been
exported by them.

33 The“ Applicants submit that the said documents were already produced
during the course of proceedlngs before the Assistant Commissioner as seen
from the aforesaid correspondences and all the evidences substantlatlng the
export of goods were produced before the Adjudicating Authority and in spite
of the same the demand was confirmed with the findings that no evidences

~ are filed by the Applicants. The said proceedings deserved to be quashed and
the aforesaid documents should be accepted as evidences of export.

34 The penalty of Rs.10,000/- was imposed vide Order-in-Original
No.40/2006-07 dated 04.01.2007. In this regard, the applicants submit that
there is no dispute on the fact of export and there is no dispute that the
clearances were under cover of excise invoice and ARE-1. and after complying
with all the procedures of self removal. The proof of export is also filed with
delay of 27 days which stands condoned by accepting the proof of export.
There are no ground for invoking penalty of Rs.10,000/- under Rule 25 of
Central Excise Rules, 2002.

3.5 No specific contravention is visualized under clause (a) to clause(d) of
rule 25 and accordingly, no penalty can be imposed under the said Rule. The
Hon’ble Supreme Court in case of Amvit Foods Vs. CCE, 2005(190) ELT
433(SC) had held that the assessee should be made aware with the relevant
sub-clause under which penalty is imposed.
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(a) ShFEEJI Colour Chem Industrles Vs. CCE, (2009(233) ELT
3‘ « (T ri. Ahmd)




7. Government observes that, the applicants exported goods vide various
AREs-1, The original authority vrde “three(3) impugned Orders-in-Original
covering four (4) AREs-1 confirmed the demand mainly on the ground that
‘the apphcants failed to produce proof of export in the form of orlglnal and
| duphcate copies of AREs-1, duly endorsed by the Customs authorltles In one
Order-in-Original, the original--‘authority accepted the proof of export
however, imposed penalty on appllcanis on the ground that the proof of
; .expcrt was submitted late and also’ that the applicants has been habltual
" offender as much as they frequently failed to submit original and duphcate
copies of AREs-1, duly endorsed by the Custom officers. In orie order-in-
ongmal penalty was imposed for the reason of exporting the goods without
valid LUT Commnssnoner (Appeals), upheld the impugned Orders-ln-Ongmal
‘v1de order-i in-appeal. Govemment of India vide Revision Order No. .1396-
1399/11-Cx dated 14.10.2011 rejected the revision applications filed by the
apphcants The applicants filed W.P.No. 152/2014 agalnst said Revision Order
dated 14.10.11 before Hon’ble Bombay High Court. Hon’ble High Court set
aside the said revision order and remanded the cases back to original
authority to dec:de the same afresh in light of judgement of Hon’ble High
Court in case of U.M.Cables Limited Vs UOI by taking into account collateral
evidences other than original and duplicate copies of AREs-1

8. Government observes that in one of the impugned orders-ln-orlgmal
viz. order-m-ongmal N0.40/2006-07 dated 4.1. 2007, the proof of export was
accepted, however, penalty was imposed on the applicants on the ground
“that the apphcants failed to export the' goods under valid LUT. Government

finds that the Hon’ble High Court in its order has clearly stated that the
Court’s writ jurisdiction has not been invoked with reference to cases where
allegations of export under invalid LUT is involved and the interference of
-Hon'ble Court was sought only to the extent that the show cause notice
demand in respect of exported consignments on ‘the allegatlon that there is
no proof of export submltted by the exporter. Under such c1rcumstances,
- Government finds that revision order with reference to upholding one of the
. orders-in-original for imposition of penalty for export under invalid LUT ,



legally holds good. . Hence, the said lmpugned order-m—orlgmal is .;Upheld o
‘, thls extent of lmposiﬁcn bf"penalty for exportmg the goods under lnvahd




completed. As such, demand of duty-is not sustainable for aforesaid reasons.
However, such verification has been done on the -basis-of copies of
documents submitted by the applicants. Hence, the original authority is
required to carry out necessary verification on the basis of original documents
either available with applicantss or submitted to the department by the
applicants as claimed by them by virtue of acknowledgement of receipt of
such documents. ‘

9.2 Asregards ARE 1 No.05/04-05 dated 3.11.2004, Government observes
. that the applicants in the paper book of revision appllcatlon has submltted
+ copy of excise invoice, export invoice, bill of lading and export remlttance

" -documents. The excise mvo:ces contain relevant ARE-1 No. 05 _dated

-3.11.2004 and export invoice No. KPM/EX/06. As regards ARE- 1 No 03/05-06
dated 22.1.2005, Government finds that the applicants has submitted copies
of ARE-1, excise invoice, expokt ihvoice, shipping bill, b‘ill of lading and export
remittance documents. In ARE-1, there is mention of excise invoice No. The
shipping bill Nos. mentioned in excise invoice and export invoice tallies with
the shipping marks mentioned in the relevant bill of lading. Further, the
quantity/weight, description of excise invoice tallies with quantity/weight and
description mentioned in the export invoices. However the amount mentioned
in export invoices does not tally exactly with amount mentioned in the
relevant remittance documents. The applicants is required to submit such
proof of remittance before original authority and if the value mentioned in
export documents found tallies with the amounts mentioned in export
remittance documents in dollar term then the correlation may be treated as
established between export documents and excise documents and hence,
export may be treated as completed. Above verification has been done on
the basis of copies of documents submitted by the applicants. Hence, the
original authority is required to carry out necessary verification on the basis of
original documents either available with applicants or submitted to the
department of applicants as claimed by them by virtue of acknowledgement
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of receipt of such ‘docuhiéﬁté;iiahd also-by verifying-documents relating to
relevant export proceeds. L SR

“

9.3 As regard to ARE-1 No. 01/05-06 dated 12.4.2006, deernment ﬁnds
that the orrgmal authorrty has dropped the deemand of duty, however,

T

frequent farlure to submlt orrgrnal and duplrcate coples of ARE-I Govemment

finds that though the applrcants has been extended benef t as regard to proof o

frequent non—comphance of such documentary requ _,/'ments Hence

plrance, lmposmon of
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Order No. . 27Y%~279/14-Cx dated 20—06-2014 - . -

Cppy"tO:-' |

- ‘,’\The Commissioner of Central Excise, Thane-II

-The Commissioner of Central Excg%zum ai Zone-I, Meher Building,.
400 '

007.

D.S. Lane, Chaowpathy, Mumbai -

. The Asstt. Commissioner of Central Excise Bhayandar Division, Thane-

- II, Commissionerate, Divine Sherton Plaza, Jasal Park, Bhaynder(E),

Thane- 401105.

1/4/ PS to JS (Revision Application)

5.

6.

Guard File

Spare Copy.
ATTESTED

(B.P.Sharma)
OSD (Revision Application)
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