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Order No.25 /2015-CUS dt. 22 092015

ORDER

This revision application is filed by the Commissioner of Customs, Pune
(hereinafter referred to as the applicant) against the Order-in-Appeal No.GOA/CUSS/
GSK/57/2011 dated 09.11.2011 passed by the Commissioner (Appeals), Central Excise
and Customs, Goa with respect to Orders-in-Original F.No. ICD/Dighi/143/2011 dated
01.06.2011 passed by the Assistant Commissioner of Customs, Pune. M/s Cummins

(India) Ltd. is the respondent in this case. This Revision Apphcatton allowed vide
Order No.441/12-Cus dated 17.12.2012 was restored to the file of the Central
Government for being decided afresh by the Hon'ble High Court of Mumbai vide its
Order dated 15.12.2014 in WP No.8588 of 2013.

2. Brief facts of the case are that the respondents M/s Cummins India Ltd. are the
manufacturer of IC Engines and parts thereof falling under Tariff Item No 8408. From
May, 2005 to February, 2010, they exported these products and claimed drawback
against the brand rate letters issued under Rule 6(1)(a) of the Drawback Rules, 1995.

e Subsequently, it was noticed that 1mpugned exported goods had been notified
under list of All Industry Rate (AIR) for Drawback under Rule 3 of the Drawback
Rules vide Notification No.36/2005-Cus dated 02. 05. 2005 w.e.f. 05. 05.2005. Rather,
M/s Cumins India Ltd. fi led for determmatron of drawback rates under Rule 6(1)@)
resort to ‘which is envnsaged only. where no amount or rate of drawback has been
determined in respect of any goods in ‘terms of Rule 3 ibid, by making wrong
declarations. Therefore the Department Jssued three Show Cause Not;ces _dated

04.10.2010, 23 T 2010 and 03.12. 2010 under Rule 16 tbld for demand and recovery

of excess drawback sanctioned. These Show Cause NOtICES were ad}udrcated by a
common Order-in-Original dated 21.03. 2811 passed by the Comm:ssmner of

Customs, Pune. Aggrieved by the Order-in- Ongma! the respondent ﬁied an appea}

before CESTAT, Mumbai which ‘was deCIded on 12.04.2012 by way of remand for
reconsaderation of the original adjudlcatlng authonty afresh and to CORS[del’ the claim

of M/s Cummins India Ltd. under Rule 7 Ibid :

2.2 On 22.03.2011, the responcfents filed Supp{ementary drawback claim for the
period from May, 2005 to February, 2010 with the Deputy Commissioner of
Customs, Drawback Department, ICD, Dighi, under Rule 15 ibid, cla[mmg an amount
of Rs.1,53,69,337.34. The contention of the respondent is that the department had
taken into account for the purpose of computation and working of alleged excess
payment of drawback, only those shipping bills wherein the d'raWb-ack sanctioned to
the petitioner under Rule 6 was more than the drawback 'a]rowable under Rule 3 (All
Industry rate of drawback). According to them, drawback sanct:oned to them in
respect of certain shipping bills under Rule 6 was less than the drawback allowable to
them under Rule 3 and in such case, the supplementary drawback claims were filed
by the respondents. The Assistant Commissioner of Customs, ICD (Dighi) rejectad
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the claims on the ground that the supplementary claims were time barred and also on
the ground that the Order-in-Criginal No.31/2010-11 dated 21.03.2011 passed by
Comrmissioner of Customs and Central Excise, Pune did not cover drawback claims
pertaining t© the Shipping Bill covered in supplementary claim. |

3. Aggrieved of the above rejection by the Assistant Commissioner, the
respondent filed appeal before the Commissioner (Appeals) and the same was allowed
vide impugned Order-in-Appeal dated 09.11.2011 in favour of respondentﬁ The
Commissioner (Appeals) allowed the appeal by referring to Rule 17 ibid holding that
claim cannot be held as time barred and directed the lower authority to admit the
claim and process it as per law. Aggrieved by the same Department filed Revision
Application No.380/04/DBK/12-RA and the revisionary authority decided the said
application vide Revision Order No.441/12-Cus dated 17.12.2012 setting aside the
Order-in-Appeal and restoring the impugned Order-in-Original. Aggrieved by the said
Revision Order, M/s cummins India filed the Writ Petition No.8588 of 2013 in Hon'ble
High Court, Bombay. The Hon'ble High Court vide order dated 15.12.2014 set aside
the order passed by the Revisionary Authority and restored the Application To
Revisionary Authority for fresh decision and in accordance with the law and also tc
decide whether the order passed by the Commissioner (Appeals) specifically referring
to Rule 17 1s iegalrand proper or not.

4, The applicant department had filed the aforesaid Revision Application under
Section 129DD of Customs Act, 1962 before Central Government on the following
grounds:

41 The exporters have received drawback at the rate under Rule 6 as per brand
rate letters issued by the jurisdictional Central Excise Commissionerate from time to
time. No supplementary claim was ever filed by them before adjudication order
was passed on 21.03.2011 for Shipping Bills pertaining to the year 2005, 2006 and
2007 etc. It was only after the order was passed by the Commissioner that the
exporiers suddenly realized that the amount received by them through Brand rate
letters is less than the All Industry Rate; this prompted them to file supplementary
drawback claim in March 2011. This shows that the supplementary claims have not
been filed within the time fimit stipulated by the Drawback Rules and so rightly

rejected.

472 1In the letter dated 01.06.2011 issued by Assistant Commissioner, Customs,
Dighi, rejecting the supplementary claims, it has been categorically mentioned that
the Shipping Bills for which the supplementary claims have been filed by the exporters
are not covered under the Show Cause Notices and Order-in-Original No. 31/2011
dated 21.03.2011. The Order-in-Original is in fact for recovery oOf drawback under
Rule 16 of the Drawback Rules which was paid in excess of the All Industry Rate

under Rule 3.

(US)
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4.3  The said Order-in-Original does not relate to the settlement of drawback claims
- either by way of All Industry Rate (Rule 3) or Brand Rate (Rule 6). The said order
has nothing to do with the rejection of the original drawback claims (for Shipping Bills
pertaining to 2005 to 2007 efc.) and hence, the date of Order-in-Original
(21.03.2011) cannot be taken as the relevant date for finalization of the drawback
claims. s e

44  The (-forrnmiséféne'f@bpéaisﬁ) is his order has held that the respondent s
given a reason for filing supplementary claim in terms of Rule 17 of the D_ra_wback

application for fixation of"Br{and Rate under jthe'Custqr_'ns an Central Excise Duty

Drawback rules, 1971/1975. The said Circular has=no_ relevance to the condonation of

delay in filing of the supplementary drawback dai‘_mS-and hence, appears to have -
been wrongly quoted in this case. e

4-'5_ Commissioner (Appeals) has'refer.red}tc. the ':‘p_royision§ of Rule 17 of the

Drawback Rules, which is reproduced below:- 5 o

such goods.”

While rejecting the supplementary claims, the  provisions of Rule 17 have been
'ca_reﬂjily _considered vis-a-vis the representations -a'.‘n-d__'réa:scris Sﬂ'bmrifté___d_; by the
exporter. However, the very fact that the ShlppmgBiﬂs pertaining to the years 2005, f
2006 and 2007 etc. were presented for stipplﬁeﬁn’_ent’aryf..:c'lja-itﬁs.'.i‘n the year 2011 was ¢
beyond the Scope of any relaxation in the time limit stipulated for submission of
supplementary claim. Further Rule 17 empowers only the C‘e’ntré!:_Gév_'émment to
grant any relaxation/condonation to the exporter. In view of the above facts of the
case, it will be incorrect to hold the date of the Order-in-Original i.e. 21.03.2011 as
the relevant date for filing supplementary claims or within three months of that date
as claimed by the éxporl;ets. Therefore, the .Orde_’_r-ih%Ap’peaf_ 'No.GOA/CUS/GSK/

57/2011 dated 09.11.2011 passed by the Commissioner (Appeals) to the effect that

‘as being three months from the date of payment or settlement of the original claims
of drawback by the proper officer under proviso (iii) to Rule 15(1) of the Drawback
Rules, £995, '
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5. Show Cause Notice was issued to the respondent under Section 123 DD of
Customs Act, 1962 to file their counter reply. The respondent vide their letter dated
18.05.2012 has made the following cross-objections:-

5.1  The respondents Were issued the ‘Brand Rate of duty drawback on the basis
of which the respondents Were sanctioned with drawback. The Commissioner of
Customs, Pune vide Order dated 21.03.2011 has held that the respondents are
entitled for drawback under all industry rate of drawback only. However, the
Commissioner has not considered those cases where the drawback already granted
under Rule 6 was lower than the all industry rate of drawback otherwise admissible
them, as held by the Commissioner. The respondents submit that the department
should have granted drawback under all industry rate of drawback, even in
respect of those export in respect of which, no recovery proceeding were initiated.
The said submission is based on the decision of Supreme Court in Unichem
Laboratories Ltd. Vs. Collector- 2002 (145) ELT 502(SC). Since the Commissioner
while adjudicating the 3 Show Cause Notices, did not consider the submission of the
respondent that they are entitled O drawback under Rule 3 ( i.e. under All Industry
Rate of Drawback) to the tune of Rs. 1,53,69,337/-, the respondents filed the
supplementary claim under Rule 15. It is submitted that the supplementary claim filed
by the respondents under Rule 15 cannot be treated as time barred.

52  Without prejudice, extension of period for supplementary drawback claims may
be granted under Rule 17. It is well settled law that the department cannot take
advantage of its own.wrong. If the department had raised the objection that the
respondents were not entitled for drawback under Rule 6 within the reasonable
period, then the respondents could not have either claimed the drawback under
Rule 3 or could have made the application in terms of Rule 15, within the time

specified in Rule 15.

53  Without prejudice, the respondents, submit even if the department is of the
view that there is delay in filing the supplementary claims, in view of the powers
conferred under Rule 17 the same may be condoned. Therefore, the respondents pray
that in terms of power conferred under Rule 17, the Joint Secretary may condone the
delay in filing the supplementary claim and hold that the respondents are entitled to
drawback of Rs. 1,53,69,337/-. That Rule 17 can be invoked for extending the time
limit in filing the claim is supported by the Circular No. 82/98-Cus dated 29.10.1598
issued by the Board. Therefore, in the present case also, the respondents have filed
the supplementary claim well within S0 days from the order dated 21.03.2011 passed
by the Commissioner of Customs holding that the respondents are entitled for
drawback only under Rule 3, i.e.. All Industry Rate of Drawback. Hence, the
application filed by the respondents cannot be treated as time barred.
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5.4 The order dated 21.03.2011 passed by the Commissioner, in fact, categorically
holds that the respondents are entitled to drawback in terms of Rule 3 alone. That
being so, in respect of all exports made by the respondents during the period, there
Is a determination of drawback by the Commissioner vides order dated 21.03.2011. It
is a different matter that in respect of the exports covered by the supplementary
claim no recovery is proposed since in respect of those exports covered by the

-suppfementa-meiaim,—the—-dFa-wback_Sanctioned_wa&!_ewer—t_h_arrthedFaw_back_-avaiiabf_e—--- e

under Rule 3. Hence, Supplementary claim dated 22.03.2011 is not time barred.
Department is travelling beyond scope of order dated 01.06.2011 and is not following
object of the Drawback schemes. fa . :

6. In compliance of Hon'ble 1iigh Court's Order dated 15.12.2014 received on
24.06.2015, personal hearing in. this Case was fixed on '12‘.08_.._2_0-15, 18.08.2015 and
25.08.2015. ; _ v |

6.1  Hearing held on 12.08.15 was attended by Shri Raja‘t_'D_oshﬂi,_ Sé_n_iqr AS-éoc'i'ate,

‘Lakshmi Kumaran and Sridharan on behalf of te,'spond_e__an’t._' .Dt_’-._fﬁ'ng'-'.the_f't:ours'_e.' of
hearing, the "re_s:pondé:ri-t' stated that the 'Suppfe_hi'e'r}féfy_' claim has arisen out of
- Commissioner’s order dated 21.03.2011 and therefore relevant date under Rule 15(1)
Pproviso (iii) will be date of settlement of Origfnél-__'drrawbéfck'c!'a'_im-'_'v';z ‘21';_931..“2_011_. and
not date of disbursement of drawback: tha’t,.,.réff;er_'f{ihgfté Hon'ble Court’s order, the
Revisionary Authoity is now required to settle the issue of condonation of delay under

Rule 17 of the Drawback Rules. They also relied :h;ﬁoﬁfCBfECfs".'C_if_é:itifar78_2[9.8-'_Cus

dated 29.10.1998 Sr.No.1 of Annex and Circular 4/2000-Cus dated 12.01.2000

Sr.No.11 and stated that period of _condonation beyond the period pg'rm.itt'ed under

Rule 6/7is 90 days from date of rejection of claim and their case is squarely covered
~ under the reason for d’elay'g[ven. therein. o e

on 25.08.2015 on behalf of the app_li’c_aﬂt. departnjieht; : :-'The'_a_*pp'ii_:cﬁant department
reiterated grounds of Revision Application and stressed that it is _azﬁ'ciee_a'r:‘ﬁase_pf mis-
declaration and the exporter was very well aware that All Industry Rate existed but

6.2 Shri Ashish Kutti, Asstt, Ccnﬁmfs_é{ioﬁer 6ff€u5tqnﬁfs; 'P_"Ez}rie af:tended the hearing

applied for Brand Rate fixation. The Department further vide their written submission

dated 12.08.2015 mainly stated as under:

6.2.1 M/s Cummins India Ltd. are the m'a-nufa;ctu'rfgrs of IC Engines and parts thereof
falling under Tariff Ttem N0.8408. From May '20d5='_'tb- _Fébruary’ 2010, they exported
these products and claimed drawback by filing Shipping Bills undfér'advance licenses
and drawback scheme for claiming drawback against the brand rate .-fetteks_ issued
under Rule 6(1)(a) of the Drawback Rules, 1995, The department had issued three
Show Cause Notices dated 04.1’0.2010.,-25.11.2010 and 03.12.2010 for demand of
excess drawback sanctioned and these Show Cause Notices were adjudicated by
a common Order-in-Original dated 21.03.2011 by the Commissioner of Customs.
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Aggrieved by the Order in Original, the petitioner had filed an appeal before CESTAT,
Mumbai. The said Appeal was decided on 12.04.2012 by way of remand for
reconsideration of the original adjudicating authority. The contention of the petitioner
is that the department had taken into account for the purpose of computation and
working of alleged excess payment of drawback, only those shipping bills wherein the
drawback sanctioned to the petitioner under Rule 6 was more than the drawback
aliowable under Rule 3 (All Industry rate of drawback). According to them, drawback
sanctioned to them in respect of certain shipping bills under Rule 6 was less than the
drawback allowable fo them under Rule 3 on the FOB value mentioned in the
‘respective' shipping bills and the supplementary drawback claims were filed. The
Assistant Commissioner, Customs, Dighi rejected the claim vide letter dated
01.06.2011 on the ground that the supplementary‘c”laim is time barred. Aggrieved by
this order appeal was filed before the Commissioner (Appeals) and the same was
allowed on 09.11.2011. Aggrieved by the same, department filed R.A before Joint
Secretary. The Revision Application set aside the order of the Commissioner (Appeals)
and allowed the Revision Application. Aggrieved by the same M/s Cummins India filed
the W.P. in Hon'ble High Court, Bombay. The Hon'ble High Court vide order dated
15.12.2015/20.05.2015 set aside the order passed by the Revision Authority for being
decided afresh and in accordance with the law and to decide whether the order
passed by the Commissioner (Appeals) specifically referring to Rule 17 is legal or
proper.

6.2.2 The matter is kept open now by the Hon'ble High Court to argue the same
before the Revisional Authority. However it is pertinent to note that the issue is
whether the Supplementary claim filed by the petitioner is within time limit from the
date of Order of the Commissioner, i.e. 21.3.2011 and whether the date of Order of
the Commissioner which does not pertain to this issue can be considered as relevant
date. Tt is a fact that this date cannot be taken as the date for filing supplementary
claim for Shipping Bills pertaining 10 the year 2005 to 2007. Since the date of order
of the Comimissioner cannot be considered as the relevant date, the question of
condoning the delay beyond 30 days does not arise. 1T IS observed that the subject
Show Cause Notices and the Order-in-Original  No. 31/2011 passed by the
Commissioner does not cover claims for drawback against export of goods under
cover of shipping bills included in the instant supplementary claims. The said Order of
the Commissioner COVErs recovery of drawback of excess amount of drawback
sanctioned and paid. Therefore the grounds adduced for supplementary claims are
misconceived.

6.2.3 The Assistant Commissioner has categorically mentioned in his Order dated
01.06.2011 that the Shipping Bills for which the supplementary claims have been filed
by the exporters are not covered under the Show Cause Notices and the Order in
Originai No.31/2011 dated 21.03.2011. The Order in Original is i fact for recovery of
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drawback under Rule 16 of the Drawback Rules which was paid in excess of the All
Industry Rate under Rule 3. The said Order in Original does not refer to the
settlement of Drawback claims either by way of All Industry Rate (Rule 3) or Brand
Rate (Rule 6). The said order has nothing to do with the rejection of the original
drawback claim (for Shipping Bills pertaining to 2005-2007 etc.) and hence the date of
Order-in-Original 21.03.2011 cannot be taken as the relevant date for finalisation of
——the -5Uppi"ementar‘;ﬁdrawbacfc‘claims:'Thf?fa'ct-!—'has-—rrot‘bee‘rr:considered.-b\}"th'e
Commissioner (Appeals) in his order. In fact '_t_h_é petitioner should ‘have filed the
claims within three months from the original order of settlement of drawback claims
with request to condone the delay. i i

6.2.4 _In'.fact_the petitioner has filed the claim with an intention that the claim is
. Within the time limit. They have not come fdmard_With ap'plicatiop for condonation of
- delay. There should be sufficient ground to condone the delay. When the petitioner

was having knowledge that they have received les_s:_*drgwback,_ then they shpuld have

therefore there is no question of condonation of delay and the power o relax under
Rule 17 cannot be exercised. Now the matter to be reconsidered by the Revisionary
. Authority is to whether the power to relax under Rule 17 ‘has been invoked and i
invoked before him, could the pawer be exercised at the stage at which the matter is
 brought before him. - e r -

62.5 Itis the contention of the department that the petitioner have not brought any
~evidence in support of his application for '_Cdnd.dnaﬁc)&"df-dé[ay;Rui'fié:_i?' should have
been invoked at the time of filing ﬁthgé_;_:sﬂp-;:}femé'rifairﬁ{;dréwb:_atfé claim. The Petitioner
have stated that the claim is within time limit as it is filed within three months. from
the date of order of the Comm iss'?qn'ert_ The j_da@e'-.qﬁ arcier rnangmaf 21.03.2011

cannot be taken as the relevant date fo rﬁnalssat!en of the drawbhack clafm Therefore

the provisions of Rule 17 cannot be invoked. Rule 15 of Drawback Rules, 1995

specifically provides for the supplementary claim within three months where any

 exporter finds that the amount of drawback paid. to him Is less than what he is

entitled to on the basis of the amount or rate of drawback determ ined by the Central

Government or Commissioner of Central Excise or the Commissioner of Customs and
Central Excise, as the case may be, he may prefer a sﬂ-pplementa'ry'g_cfa."i"mﬁ. In the
instant case as the claim s not filed within three months from the date of sanction of
‘the original claim and there is no fequést_ a"ppi-icia’cion-_ for 'c'oncfon}ai;szoh of delay
from the petitioner to the original draw back sanctioning authority, the question of
condonation of delay does not arise at & later stage. The petitioner has to put forth
the grounds which are beyond their control for'-déi'ay_'i'n: -submission Of'suppl'emen:t'ary
- claims and the original sianc.ti'o_ning authority has to consider the same. If the original
drawback sanctioning authority fails to consider the request for condonation, then

8
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only the petitioner has an option 1O approach higher Central Government Authority for
relaxation of the same under Rule 17.

7 Government has gone through records of the case and also perused the
impugned orders and the Order of the Hon'ble High Court dated 15.12.2014.

8. Upon perusal of records, Government observes that Hon'ble High Court has
noted in its order that the facts of the case given in the revision order are not
disputed. In the instant case the applicant exported the goods under claim of
drawback and filed application for fixation of brand rate of drawback, which was
subsequently fixed under Rule 6 of Drawback of Customs, Central Excise Duties and
Service Tax Rules, 1995 and accordingly drawback was canctioned to them.
Subsequently, it was noticed that All Industry Drawback rate was already notified for
impugned goods under Rule 3 of the Rules and consequently proceedings Were
initiated for recovery of excess drawback paid under Rule 6. The Show Cause
Notices were adjudicated vide a common order no.31/2010-11 dated 21.03.2011,
passed by the Commissioner of Customs, Pune wherein recovery of excess paid
drawback has been confirmed and penalty imposed on the respondent company- This
order was set aside by the CESTAT vide order dated 12.04.2012 and remanded back
to the adjudicating authority for reconsidering the claim for sanction of drawback
under Rule 7 ibid. Subsequent t© order No.31/2010-11 dated 21.03.2011, the
respondent filed supplementary claim of drawback on 52.03.2011 on the ground that
by virtue of the said order, they have received lesser amount of drawback under
fixation of brand rate of drawback under Rule 6 as_agamst_eﬁgibili’c\/ of drawback
under All Industry Rate under Rule 3. These supplementary claims were rejected as
time barred by the original authority. Upon appeal by the respondent, Commissioner
(Appeals) decided the cases in favour of the respondent. Aggrieved DY the same,
department filed Revision Application No.380/04/DBK.12-RA before Joint
Secretary(RA) on grounds stated in para 4. The Revisionary Authority decided the
said Application vide Revision Order No.441/12-Cus and allowed the department’s
revision Application. Aggrieved by the said Revision Order, M/s Cummins India filed
the Writ Petition No.8588 of 2013 in Hon'ble High Court, Bombay. The Hon'ble High
Court vide order dated 15.12.2014 quashed and et aside the order passed by the
Revisionary Authority and remanded the same for being decided afresh and in
accordance with the law and to decide whether the order passed by the Commissioner
(Appeals) specifically referring to Rule 17 1s legal and proper or not.

9. In this regard, Government notes that there are two ISSUES which are to be
primarily addressed and answered in this case for the purpose of revision as per
directions of the Hon'ble High Court. These are.

(a) Whether the supplementary drawback claim filed under Rule 15 of the
Drawback Rules, 1995 by M/s cummins India Ltd. is hit by limitation of not.

9
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(b)  Whether limitation period for filing supplementary drawback claim under Rule
15 ibid can be relaxed by exercise of authority under Rule 17 ibid,

10. Governmént NOw proceeds to address each issue. In order to understand the
issue at (a) above, the provision of Rule 15 ibid are perused, which are as under :

() Where any exporter finds that the amount

At

Of drawback paid to him js fess than what fie is entitled to on the basis of the -~

amount or rate of drawback determined by the Central Government or
Commissioner of Centra/ Excise or the Commissioner of Custo}'ﬁs and Central
Exdse,' as the case may be, he ma y prefer a supplementary claim in the form af
Annexure III. ‘ i e

of three months, -

(i) where the rate of drawback is detérm_/hed or FQWSéd under Rb/e 3 or Rule 4,
- from the date of publication of Such rate in the. official Gazette; 2
(i) }_{vhere- the rate of drawback s a’ez'ermfhéc_? or revised ngafd under 'RUIé 6 or
Rule 7, from- the date of communicating the said rate to the person concerned:

(i) in alf other cases, from the date of payr#eht or settlement of the original
drawback claim by the proper officer: L e

- Provided further that ihe aforessid period of three months may be extended by
the Assistant Commissioner of Customs or Deputy Commissioner of Customs for a
further period of nine months on being satisfied that the exporter was prevented by
Sufficient cause from filing his supplementary claim Within the aforesaid period of three
months. ' : oo i -

| (@) Save as otherwise provided n this rule, no sabp!éméha‘aﬁy dé;m for drawback
shall be entertzjned, & e T :

3) The date of filing of the supplementary claim for Z_}‘_’?e 'ptfrpo;ée of :Sécﬁfdd_ 75_4
shall be the date of affixing the dated recelpt stamp on such claims which are complete
in alf respects and for which n acknowledgement shall be issued i the form prescribed
by the Commissioner of Cistoms. s e -

(9 @) Caims which are 1ot complete in alf respe_ci‘s ar are noz‘_actémpanfed by
the reguired documents shajy be returned to the claimant with 5 deficiency memo in the
form prescribed by the Commissioner of Customs Withir fifteen aays of submission and
shall be deemed not to have been fifed, - ! :

(b) Where the exporter resubmits the supplementary clsim after complying with
the reguirements specified in the aeficiency memo, the same will pe freaz‘éd as a claim
filed under sub-rufe (1) for the purpose of Section 754."

10
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11. It is fact on record that the relevant date for determination of the period of
fimitation in the present case would be arrived at in terms of proviso (iii) t© Rule
15(1) ibid i.e. from the date of payment or settlement of the original drawback claim
by the proper officer. ~ The proper officer in this case€ is the Assistant
Commissioner/Deputy Commissioner of Customs and the claim was settled based on
the brand rate fixed.

12.  The said provisions also stipulate that supplementary drawback claim is to be
filed within 3 months of payment or settlement of the original drawback claim by
proper  officer. This period of 3 months can be extended by Assistant
Commissioner/Deputy Commissioner of Customs for a further period of 9 months on
being satisfied that xporter was prevented by sufficient cause fromi filing claim In
time. There is no provision in statute for further extension thereof. In this case, the
original authority settled the drawback claim based on brand rate fixation in the years
2006 to 2010 and supplementary claim was admittedly filed only on 22.03.2011. The
Assistant Commissioner/Deputy Commissioner of Customs is empowered to condone
delay upto 9 months only. In any case, admittedly no such request for condonation
of delay was filed by the respondent. So the claim was clearly hit by time limitation.

13. Government further finds that the contention of the respondent that the
relevant date under Rule 15(1) proviso (iii) would be the date of passing of Order-in-
Original dated 21.03.2011 by Commissioner of Customs, Pune is not tenable.

13.1 Itis a fact on record that the said order is_restricted fo the issue of recovery
under Rule 16 ibid of erroneous drawback claimed by the exporter by mis-declaration.
Moreover, the demand notices decided by the said order did not relate to the
exports made by the Shipping Bills for which supplementary claim has been filed. The
said order neither settles any drawback claim either by way of All Industry Rate or
Brand Rate nor deals with rejection of the original drawback claims for the Shipping
Bills under consideration. Hence, in terms of Rule 15 ibid, the date of the Order-in-
Original i.e. 21.03.2011 cannot be taken as the relevant date for the purpose of
supplementary claim as this was an unrelated proceeding.

13.2 Further, in the third para of the last page of Order-in-Appeal under revision,
Commissioner (Appeals) has clearly noted that the reason given by the respondent
for their supplementary claim was that “though there is All Industry Rate for our
Export product, we had made an application for Brand Rate of Drawback under Rule
6.7 This shows that the respondent was always aware that All Industry Rate was
available for their product. Hence, they cannot now assert that their claim was
settled only by the proceedings which concluded on 21.03.2011. Tt was incumbent
upon the respondent to correctly and carefully claim and avail the benefit of drawback
in terms of the provisions applicable and within the prescribed time limit.

11
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14.  Government further observes that just as there are  specific statutory
provisions for recovery of erroneous drawback by the Government under Rule 16,
there are also specific provisions for claim by the exporter of lesser amount of
drawback received under Rule 15 jbid.

14.1 Rule 16 ibid provides for repayment of erroneous or excess payrnent of

drawback, demand notices were issued and conﬂrmed vide Order-in- -Original No.
31/2010-11 dated 21.03. 2011 seeking repayment of excess amount of drawback paid.

14.2 . .Rule .15 ibid on the other hand enables the exporter te file sunplementary

claims in three specn‘aed crrcumstances where the amount of drawback paid to him is

less, subject to fulfillment ef conditions therein. One such condrtlen is the tlme period
within which such claim can bé filed. /

14.3 The above two rules are mutually exclusrve and it cannot be held in the present
case that proceedmgs under Rule 16 ibid whrch culmmated in- Order No. 31/2010 11
dated 21. 03. 2011 was the causal fact or for fi l;ng of supplementary claim under Rule
15 ibid. : :

15 Geverrrment observes that the respondent rn support of rts contentron has also
relled on CBECs Circulars 82/98 Cus dated 29 10. 1998(Sr No. 1 of Annexure} and
4/2000—Cus dated 12. 01 2000 Clrcular 82/98 at Sr No 1 of the Armexure deals wrth

j net per se re]ected by elther the sanctrenrng or appellate authorrty CIFCU lar 4/2000—

Cus applies to cases where drawback under Sectron 74 has been re]ectecf and
€xparter is advised to file it under Sectren 75 Thus both the Czrculars are founcf to be
mapplrcable to the present case. : :

16. Therefore chernment F nds that in the present case the relevant date for
the purpose of limitation under Rule 15 ibid is the date of settlement and payment of
original drawback claims by the proper er"t‘ icer and not the date of Order—rn Orrganal
Neo. 31/2010 11 dated 21, 03.2011 as passed by the Commrssroner for recovery of
excess drawback paid. As the claims were not fi led wrth;n three months from the
respective date of settlernent of the origi inal clarms the supplementary cEarms have
rightly been held as time barrecl by the origrnal authorrty in the :mpugned Orders~m—
Or:grnal dated 01 06.2011. : - -

17.  Government observes that it is an endisputed fact that the clarmant at the time

of ﬁmg supplementary claim before the original authorrty did not seek any

condonation of delay. It was only before the Commissioner (Appeals) that they

12
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scught relaxation of time limit under Rule 17 ibid which was allowed by the impugned
Order-in-Appeal. Even hefore the revisionary authority, the applicant held that their
claim was not time parred and also canvassed on the alternafive and without
prejudice seeking relaxation under Rule 17. Before the Hon’ble High Court they have
conceded that their case may not fall strictly in Rule 15 but the time limit could have
been relaxed by the Government in alternative and without prejudice under Rule 17.

18.  In light of the factual position as above, Government now proceeds to examine
the second issue at (b) in para 9 above regarding the applicability of Rule 17 ibid in
the present case.

19. Government notes 1at the Rule 17 ibid reads as under:

"power to relax. - If the Central Government Is satisfied that in relation to the
export of any goods, the exporter or his authorised agent has, for reasons beyond
his control, failed to comply with any of the provisions of these rules, and has thus
peen entitled to drawback, it may, after considering the representation, if any,
made by such exporter or agent, and for reasons to be recorded in writing, exempt
such exporter or agent from the provisions of such rule and allow drawback in

respect of such goods. ”

The above Rule spells out the power of the Central Government to relax the
provisions con_ta%ned in the Drawback Rules for reasons beyond the control of any
exporter and allow drawback, subject to the requirements stipulated therein.

20. Central Government is an entity which comprises separate and distinct arms
through which it discharges its multifarious functions. The term does not necessarily
refer to a single authority. Further, the respective authorities discharge their
functions only as per the specific statutory provisions; which as a general rule cannot
be exercised inter-changeably. ~ Under the Customs Act, 1962 or Rules issued
thereunder also, the Central Government’s powers are exercised by different
authorities based among other on the executive of quasi-judicial function being

performed.

21. The powers of revision of the Central Government under the Customs Act 1962
are prescribed under Section 129DD, which reads as below:

"Revision by Central Government - (1) The Central Government may, on the
application of any person aggrieved by any order passed under section 1284, where
the order is of the nature referred to in the first proviso to sub-section (1) of section

1294, annul or modify such order.

Provided that the Central Government may in its discretion, refuse to admit an
application in respect of an order where the amount of duty or fine or penalty,
determined by such order does not exceed five thousand rupees.

13
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Explanation - For the purposes of this sub-section, “order passed under
section 128A” - includes an order passed under that section before the
tommencement of section 40 of the Finance Act, 1984, against which an appeal has
not been preferred before such commencement and could have been, if the said

section had not come into force, preferred after such commencement, to the Appellate
Tribunal., :

(1A) The 65m7;773§oﬁ§-5f_(3§§&%§'Hvéj{?ﬁ??s?ﬂhé’5}37%??@?5@?@
passed by the Commissioner (Appeals) under section 1284 is not legal or
proper, direct the proper officer to make an applicat‘ion on his behalf to the
Central Government for revision of such order. : :

(2) An application under sub-section. (1) '.'sh'ai_! be made within three monti:z
from the date of the communication to the applicant of the order against which
the application is being made: ' '

Provided that the Centra/ Govemméht'may, if it is safisfied that the
applicant was prevented by sufficient Cause from presenting the application
within the aforesaid period jof three months, allow it to be presented within a
further period of three months. e e -

(3) An application under sub-section (1) shall :__be' in such 'foﬁm_énq shall be
veriﬁed in such manner as may be specified by rules made in .thfs_'b_ghja[f and
shall be accompanied by a fee of - Ca e o e
(a) two hundred rupees, where the amount of duty énd’_iﬁ-fefeét-demr';fndeoﬁ fine

or penalty levied by an officer of customs in the case fo which the application

relates is one lakh rupees or less:

(b) one théu’sand_ _fupee-s:,'f 'wp.e:fé the amouni of dufy and inte_reSf demanded :

fine or peh_a'ffy_fevied' by an officer of customs in the case '_EO'_'Whit_:_h_ the
application relates is more than oneBifimpees: - o
 Provided that no such fee shall be payable in the case of an application
referred to in sub-section (14). PR e
(4) The Central Government ma y of its own mation, annuf or modfﬂ_f any order
referred to in sub-section (). e e Sl o
(5) No order enhancing any pefn-aﬁzfy or fine in lieu of confiscation or
confiscating goods of greater valye shall be passed under this section, -
(a)  inany case in which an order passed under section 1284 has enhanced
any penalty or fine in lieu of confiscation or has _con;ﬁscafed:goods_- of greater
value, and S I
(6)  inany other case, unless the person affected by the proposed order has
been given notice to show cause against it within one year from the date of the
order sought to be annulled or modified.
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(6) Where the Central Government is of opinion that any duty of customs has
not been levied or has been short-levied, no order levying or enhancing the
duty shall be made under this section unless the person affected by the
proposed order is given notice to show cause against it within the time limit

specified in section 28.”

22.  From a perusal of the above Section, Government observes that the revisionary
POWErS are specific, quasi-judicial in nature and restricted to the confines of the
Section i.e. to be exercised through the revisionary authority only in cases of orders
passed by Commissioner (Appeals) under Section 128A of the Act with reference to
cases as specified in the first proviso to sub-section (1) of Section 129A. The fact that
Government under Section 120pD  performs quasi-judicial function is further
einforced by Hon’ble Supreme Court’s judgement in the case of Indo-China Stream
Navigation Co. Ltd. Vs. Jasjit Singh, Additional Commissioner of Customs 1983(013)
ELT 1392(SC) wherein it has been held that status of a Tribunal is accorded to the
Central Government in its capacity as @ revisionary authority. :

23. Therefore, Government holds that the powers given under Rule 17 ibid are
beyond the scope of powers to be exercised under Section 129DD of the Act. As such
mention of Central Government in Rule 17 ibid does not refer to Joint Secretary,
Revision Application or empower him on behalf of Central Government for the

purpose of Rule 17 ibid.

24. Government further notes that the following case laws lend support 10 the
view that the power to grant relaxation under Rule 17 does not vest with the

Revisionary Authority.

24.1 The Hon'ble High Court of Bombay at Panaji in the case of IFB Industries Ltd
Vs, Union of India 2007(215) ELT 497 (Bom.) has held as under:

“5_ This petition impugns an order passed by Respondent No.4 and seeks
declaration that the said order is nullity. It seeks further direction to the
competent authority to decide the matter in dispute, after granting personal
hearing in accordance with the direction inen by this Court in terms of prayer
(b) to the earlier petition, filed by the petitioner in this Court, being Writ
petition No. 398 of 2006. Earlier petition bearing Writ Petition No. 398 of 2006
[2007 (211) E.LT. 366 (Bom.)] was disposed of at the stage of admission by
an order of the Division Bench of this Court dated 06.11.2006. Subject matter
of the said petition pertained to the rejection of an application for fixation of
Brand Rate of duty drawback under Rule 6(1)(a) of the Customs and Central
Excise Duties Drawback Rules, 1995. 1t was the contention of the Petitioner
that in the earlier petition, Respondent No.2 i.e. Joint Secretary (Drawback),
the Directorate of Drawback, Ministry of Finance was the competent authority
15
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vested with the powers to condone delay in filing of such an application and in

spite of such application being made to him, the Respondent No.4 had
wrongly passed the impugned order dated 12.02.2007. It appears that at the
stage of hearing for admission, Central Government Standing Counsel
appearing for Respondents No.1, 3, 4 and 5 in the said petition'had submitted

that if this Court so directed, the competent authority would hear the

— —— petitioner's-applicationafresh ~forcendonation of delay- and_pass-appropriate
orders. The petition was therefore allowed in terms of prayer clause (b) which
reads as under: ; : ' L

“In the alternative this Honourable Court may be pleased to set aside the
order conveying refection of the petitioners’ request for condonation of dels iy
and direct the competent authority by a writ of mandsmous or any other writ
or direction or order to hear and 'decfde such request afresh af_i‘éf granting a €
personal hearing. " ; ' : : i .

g The competent authority wés. directed. fo _diispose_ of the a_ppﬁ'cation_ for
condonation of delay within a period of three months. It appearé_that.after the
judgment of High Court in the earlier Writ Petition, the Ppapers were sent to the

competent authority. Instead of deciding the matter of condonation of delay
afresh the competent authorfty'v;’de{Ietter_s}}‘dafed 22.12.2006 and 15.01.2007,
without hearing the Ppetitioner, communicated certain directions fo the present
Respondent No.4. The said directions are reproduced in paragraph three of the
Impugned order dated 12.02.2007 and from the same, it is evident that the
competent authority has decided _the:'_ma_ttét_fef_aifhg; to _Co_r'idb:n_éﬁo;n-*q_f delay
against the petitioner on merits, = e

4. The procedure followed by the competent authority is not correct and is
also not in accordance with the directions given by this Court. In fact, if such
 directions were given to the subordinate officer, then thesard officer would
have no discretion except to act in accordance with the directions given to him
and this is exactly what he has done while passing order dated 12.02.2007.
Needless to say that the 'hearin‘g_given. by Respondent No.4 to the Ppetitioner,
was not a hearing given by the competent authority as contemplated by the
Judgment and order passed by this Court in the earlier Writ Petition.

£,

5. In the circumstances, Rule is fﬁégie:"ébsolutg in terms of p_’réyek clause
(a) of this petition. It is directed that the competent authority will give a
hearing to the petitioner and will decide _the Petitioner's -application for

-cendonation of delay dated 09.11.20015"’} e

- 24.2  The Hon’ble CESTAT in the caser_ of Kuber E’ngfneezing Enterprise Vs.
Commissioner of Central Excise, Kolkata-111 2009(234) ELT 542 (Tri. Kolkata) and in
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the case of Process Equipments and Vessels Eng. Co. Ltd Vs. Commissioner of Centra
Excise, Kolkata — 111 2009 (233) ELT 538 (Tri.Kolkata) held that :

“What the Appellants are seeking Is the Central Government’s power to relax,
under Rule 17 of the Customs, Central Excise Duties and Service Tax Drawback
Rules, 1995, the period of delay in’ submitting the Brand Rate Application. . Such
an Application for relaxation under Rule 17 should be submitted by the Appellants
to the Central Government through the Joint Secretary, Drawback in the
Ministry”.

24.3 Further, the Revisionary Authority while holding supplementary drawback claim
filed after 17 months from date.of settling of claim as hit by fimitation in the case of
Steel Authority of India 2014 (311) ELT 1016 (GOIL) had held as under:

"The respondent has finally argued that Central Government may condone the
delay in terms of Rule 17 of Drawback Rules. In this regard, Government observes that
respondent was required to seek such condonation of delay from designated proper
authority in Central Go vernment. Respondent has not produced any such condonation
of delay approval from competent designated authority and therefore no relief can be
granted by revisionary authority who is exercising powers only under Section 129 DD of
Customs Act, 1962”.

24.4 The above Case laws thus also establish that the Central Government’s power
to relax under Rule 17 ibid can only be exercised through the Joint Secretary,

Drawback, in the Ministry and not the revisionary authority.

25.  Further, Government observes that the Commissioner (Appeals) exercises
quasi-judicial authority under Section 128A of the Customs Act, 1962 being the first
level of appeal against orders passed by officers lower in rank than a Commissioner of
Customs. It would thus be beyond the scope of the powers conferred by the said
Section for the Commissioner (Appeals) to exercise authority under a Section or @
Rule for which he is not empowered. Hence, Government holds that in allowing
relaxation under Rule 17 ibid, the Commissioner (Appeals) has exceeded his statutory

jurisdiction.

26. Government also holds that the provisions of Rule 17 ibid cannot be invokad
either at the stage of Commissioner (Appeals) or in the present proceedings in
Revision. In the present case, it is a fact on record that there is no condonation of
delay application either before original authority ~ under Rule 15 or such a
representation before the competent authority under Rule 17. Relaxation under Rule
17 should have been invoked before the competent authority prior to filing of
supplementary claim. The respondent has not produced any condonation of delay
from the competent designated authority. Moreover, no relief under Rule 17 can be

17
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st

given by the Commissioner (Appeals) or by the revisionary authority who are
circumscribed by way of exercise of their powers under Sections 128A and 129 DD
of the Customs Act, 1962 respectively.

27.  In view of the above discussion, G’ovemmen_t finds force in the pleading of the
applicant department and holds that the supplementary drawback claim was clearly
~— —time barred-in terms of Rule 15 ibid: _-:a,n.d:f_Gemmi-_sskjm_%'.rﬂppe;ﬁats}fsfofdeﬁisrﬁqtfjust:— —
and proper in holding that the claim cannot be treated as time barred in reference to
Rule 17 and has erred in dirécting the lower authority to admit the claim and process
it as per law, : - ir e : -

28.  Therefore, in View- of the above position, GOV_e:rhmerit sets .aside the impugned
Order-in-Appeal and restores the Order-in-Original. : : ; €

25.  The revision application thus succeeds in t_e'i:"ms of ablqve..'

30, So ordéred.'

- (Rimjhim Prasad)
 Joint Secretary to the Government of India

- Commissioner of Customs, Pune
"B Wing, 4™ Floor, ICE House
Sassoon Road S
Pune-411001.
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GOI ORDER NO. 25/ 2015-CUS DATED 22.09.2015

Copy to:

1. M/s Cummins India Ltd., Kothrud, Pun€, Maharashtra-411038.
2. Commissioner (Appeals), Central Excise, Customs and Service Tax, Goa.

3. Assistant Commissioner of Customs, ICD, Dighi, Talera Nagar, Alandi Road,

Pune-411 015.

4. Guard File.

5 PA to 1S (RA).

6. Spare Copy.

ATTESTED
/A

(B.P.Sharma)
0OSD (Revision Application)
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