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APPLICANT : Mr. Ahsan Ul Haq. Bijnor(UP).

RESPONDENT : The Commissioner of Customs, IGI Airport, New Delhi. -

2 40k K K KK KK




F. No. 375/12/5/2017-{13.,&:,

ORDER

A Revision Appllicatic|)n No. 375/12/B/2017-R.A. dated 22.02.2017 has been
fled by  Mr.Ahsan Ul Hag, R/o H-2675038, Pathanpura Najibabad, Bijnor(UP)
(hereinafter referrea to as the applicant) against the Co'mmissiolner (Appeals)’s Order
Né. CC(A)Cus/D—I/AEr-40/2Q17 dated 22.02.2017 whereby the order of the'A'dditionaI

Commissioner of Customs, IGI Airport, Terminal-III, New Delhi, confiscating gold

.ariticles, weighing 699.84 grams valued at Rs.17,97,100/-, and imposing a penalty of

2. The applicant has filed the revision application mainly on the ground that

R§.2,60,000/~ on the applicant has been upheld.

absolute confiscation qf the gold articles by the Commissioner (Appeals) is erroneous
as the gold is not prohibited goods and the same should have been allowed for
redemption on payment of fine and penalty is also too high..

3.  Personal hearing was held on 07.12.2018 and Shri S.5.Arora, Advocate, availed

the hearing on behalf of the applicant and pleaded that the gold can not be
confiscated absolutely and instead its redemption should be allowed under Section

|
125 of the Customs Act since gold is not prohibited goods. However, no one appeared

for the respondent aqd no request for any other .date of hearing was also received
from which it implied that the respondent is not intereéted in availing personal hearing.
Accordingly, the case is taken up for disposal on the basis of the records available.

4, From the revision application it is evident that the applicant does not dispute
the Commissioner (Appeals)’s order regarding confiscation of the goods which were
prought by him iliegally in violation of Section 77 of the Customs Act and Section 7
of the Foreign Trade ( Dev<|elopment and Regulation) Act, 1992 as per which no person

can import goods without having Import-Export Code from DGFT and his request is
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limited to a point that the confiscated gold may be released on payment of redemption
fine and penalty or allowed to be re-exported. The Commissioner(Appeals) and
Additional Commissioner in their orders have further held that the applicant was not
an eligible passenger as defined in the Notification No. 12/2012-Cus dated 17.03.2012
and consequently the gold imported in this case was prohibited goods in the light of
Hon'ble Supreme Court decision in the case of Mr. Om Prakash Bhatia vs Commissioner
of Customs, Delhi, as reported in 2003(155) ELT 423(SC). While the government does
not have any doubt that the gold brought by the applicant with the sole intention to
evade customs duties cannot be termed as bonafide baggage and' Section 7 of the
Foreign Trade (Development and Regulation) Act, 1992 is contravened by bringing
gold without obtaining Import Export Code from the DGFT to render the goods liable
to conf'_sc—agﬂrrlt does not agree with the Commissioner(Appeals)’s view that the gold
become prohibited merely for the reason that the applicant was not eligible passenger
under Notification No. 12/2012-Cus dated 17.03.2012. In fact, Notification No.
12/2012-Cus dated 17.03.2012 is 3 Generél Exemption Notification under which
concessional rate of duty is provided for gold along with other several goods on
fulfilment of conditions specified therein, Thus this notification is relevant only where -
the concessional rate of duty is claimed by the passenger, but it has no bearing for
the purpose of determining whether the gold is prohibited goods or not. Prohibited
goods are notified under Section 11 of the Customs Act or the Foreign Trade
(Development and Regulation) Act, 1992, etc. But no such notification has been
mentioned either in the Order-in-Original or Order-in-Appeal whereby the gold has

been notified as prohibited goods. The Commissioner (Appeals) has also not explained

as to how the above mentioned decision of the Hon'ble Supreme Court cover the
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present case as in the éase of Om Prakash Bhatia vs Commissioner of Customs, Delhi,

as reported in 2003(155)ELT 423(SC), the Hon'ble Supreme Court dealt the issue

regarding confiscation of textile goods which were attempted to be re—ekported in
violation of some legal provisions and fhe Hon'ble Supreme -Court held that the
Départmental authorities had power to confiscate such goods and release the same
on payment of ﬁne:etq‘. But the Hon'ble Court has nowhere held that such goods are
to be confiscated abscr)lutely only. The Government finds that prohibited goods is a
distinct class of goodslwhich can be notified by the Centrai Government only and the
gpods cannot be called as prohibited goods simply because it was brought by any

person in violation of e?ny legal provision or without payment of customs dut\/. Further

there is a difference b(fatween the prohibited goods and general regulatory restrictions

A

| ) .
imposed under the Customs Act or any other law with regard to importation of goods.
While prohibited goods are to be notified with reference to specified goods only which

are either not aiEowecl at all or allowed to be imported on specified conditions only,

regulatory restrictions| with regard to importation of goods is generally applicabie like
goods will not be imparted without declaration to the Customs Authorities and without
payment of duty leviable thereof etc. Such restriction is clearly a general

but it cannot be stated that the imported goods become

restriction/regulation,

prohibited goods if btought in contravention of such restriction. Apparently because
such goods when im[!JOrted in violation of specified lega! provisions are also liable for
confiscation under Section 111 of the Customs Act, the Apex Court held in the above
fnentioned case of ’Om Prakash Bhatia that importation of such goods became
prohibited in the eve.!nt of contravention of legal provisions or conditions which are

liable for confiscation. If all the goods brought in India in contravention of any lega!
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provision are termed as prohibited goods as envisaged in Section 11, Section 111(i)
and 125 of Customs Act, then all such goods will become prohibited and other category
of non-prohibited goods for which option of redemption is to be provided compulsorily
under Section 125 of the Customs Act will become redundant. Thus while the
Government ddes not have any doubt that the goods imported in violation of any
provision of the Customs Act, 1962 or any other Act are also certainly liable for
confiscation under Section 111 of the Customs Act, confiscated goods are not
necessarily to be always prohibited goods. Accordingly there is no dispute in this case
that the gold brought by the applicant from Singapore are liable for confiscation
because he diq not follow the proper procedure for import thereof in India. But at the
same time, the fact cannot be overlooked —that the gold is not notified as prohibited
goods under Customs Act. The Hon'ble Madra§ High Court, in its decision in the case
of T. Elavarasan Vs CC(Airport), Chennai [2011(266)ELT 167(Mad)] has also held that
gold is not prohibited goods and a mandatory option is available to the owner of the
goods to redeem the confiscated gold on payment of fine under Section 125 of

Customs Act, 1962. Even the Hon'ble High Court of Andhra Pradesh in the case of

. Shaikh Jamal Basha Vs GOI [1997(91) ELT 277(AP)] has also hefd that as per Rule 9

of Baggage Rules, 1979 réad with Appendix B, gold in any form other than ornament
could be imported on payment of customs duty only and if the same was imported
unauthorisedly the option to owner of the gold is to be given for redemption of the
confiscated gold on payment of fine. The Hon’ble High Court of Bombay in the case
of Union of India Vs. Dhanak M Ramji (2009(248)ELT 127(Bom.)) and fhe Apex Court
in the case of Sapna Sanjiv Kohli Vs. Commissioner of Customs,

Mumbai(2010(253)ELT AS2(SC) have also held that gold is not prohibited goods. In
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addition, the Commissioner (Appeals), Delhi and the Government of India consistently
héld the samé view in a Iarge number of cases that gold is not prohibited goods as it
is not specifically notified by the Government. | Accordingly the Commissioner
(Appeals) should have [provided an option to the applicant under Section 125 of the

Customs Act, 1962 to rede‘em the confiscated gold on payment of customs duties,

redemption fine and penalty and because it was not done so earlier, the Government
now allows the applicant to|redeem the confiscated gold within 30 days of this ofder
on payment of customls duty and redemption fine of Rs. 6.25 lakhs.

5. The Government also ﬁnds it as a fit case for reduction of penalty from
2,60,000/- to 2 lakhs on the‘ grbund that the combined penalty of Rs. 2,60,000/- lakhs
is:imposed under Section 112 & 114 AA 6‘1‘ the Custom Act even when Section 114AA
isjnot applicable here f}s was pleaded by the applicant. Sectionj 114AA is applicable
only where a person knowingly or intentionally makes, signs or uses any declaration,
statement or documeAts w‘hich is false or incorrect in any material particular in the
transaction of any buisinéss. But no such case of making, signing or using any

declaration, statement; or documents has been made by the department in this case
and on the contrary tjhe departmental case is that the applicant had not declared

importation of gold for! which the penalty is attracted under Section 112 of the Act.

6. In terms of the above discussion, the order-in-appeal is modified and the

revision application is allowed to the above extent. ¢ s g
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(R. P. SHARMA)
ADDITIONAL SECRETARY TO THE GOVERNMENT OF INDIA

Mr.Ahsan U! Hag,
R/o H-2675038,
Pathanpura NajibabacT, Bijnor(UP)
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ORDER NO. 237/%/0~Cus  dated/s-7-2018
Copy fo:-

1. The Commissioner of Customs (Appeals), New Customs House, Near IGI Airport,
Terminal-III, New Delhi-110037.
2. The Commissioner of Customs, IGI Airport, Terminal-III, New Delhi-110037.
S.toAS. |
4. Shri S.S.Arora, Advocate, S S Arora & Associates, B-1/71, Safdarjung Enclave,
New Delhi. -
5. Guard File

ATTESTED

(ASHISH TIWARI)
ASSISTANT COMMISSIONER (REVISION APPLICATION)





