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GOVERNMENT OF INDIA
MINISTRY OF FINANCE
(DEPARTMENT OF REVENUE)

14, HUDCO VISHALA BLDG., B WING
6™ FLOOR, BHIKAJI CAMA PLACE,
L NEW DELHI-110 066

Date of ‘Issue.ch,[)m;’)

ORDER NO. 234-28Yy /2013-CX DATED 2°. 03..2013 OF
THE GOVERNMENT OF INDIA, PASSED BY SHRI D P SINGH. JOINT
SECRETARY TO THE GOVERNMENT OF INDIA UNDER SECTION 35 EE OF

THE CENTRAL EXCISE ACT, 1944.

Subject - :  Revision Application filed under Section 35EE of
the Central Excise Act, 1944 against the Orders-in- -
Appeal passed by the Commissioner (Appeals)
Central Excise, Meerut-II as per Column No.4 of
the table in para 1 of this order.

Applicant : | As stated at Column No.2 of the table in para 1 of
- ' this order ,

Respondent :  Commissioner of Central Excise, Meerut-II
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column No.2 of the glven table, agalnst the orders-i n-appeal numbers as
mentioned at column No.4 of the table passed by Commlssmner of Customs &
Central Excise (Appeals) Meerut—II

Sl. | Name of the ReVrsuon ";_‘Order-ln- | Amount

No. | Applicant Apphcatlon No | appeal No. & |involved
L . ' | Date
(1) P (2) T R 3 4 (5).
1 | s, | 195/826-837/ | 344-355-CE/ | 9584366.00
1RA »MRT,-II/20’11 T
1300618} ]
2 . '195/901-909/ 306-314-CE/ 3389902.00
il, "'«'11+RA 'MRT—II/ZOI].-_ R )
oo 01300611
3 - f262-2?8-CE/" '
4 -

» have f Ied vanous rebate

Excuse duty pard on good ,exported to dlff' 2t C untnes on the strength of

“ARE-Is, mentloned in the respectwe rebate clalms In respect of the goods
| exported against the sald ARE-1s, the appticants had shown purchase of
mputs mostly from vanous umts mcludmg the umts srtuated in J&K who were
avarhng area based exemptron under Notlf catlon Nos. 56/2002 & 57/2002-CE
both dated 14. 11.2002. The applicants were availing the CENVAT credit of
duty pald on the inputs shown to have been procured from the J&K region

under the provision of Rule 12 of the CENVAT Credit Rules, 2004. The
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Adjudicating Authority processed the rebate claims and sanctioned the same
vide Orders-in-Original as stated |n |mpugned orders-ln-appeal

3. The said orders-in-original were reviewed by the Jurisdictional
Commissioner. of Central Excise, Meerut-II and appeals were filed before

Commissioner (Appeals) on the following grounds:

(a) The Adjudicating Authority has sanctioned the rebate claims without
taking into consideration the fact that investigation against the applicants
regarding fraudulent availment of CENVAT Credit in respect of inputs shown

as purchased from J&K based units was still going on.

(b) The fact that investigations regarding fraudulent availment of Cenvat '
credit was in progress against the Applicants, ‘'was well before the
Adjudicating Authority. The .appropriate. course of action before the
Adjudicating Authority was to wait for the outcome. of the investigation
inittated against the Applicants and to decide the matter only .after ?taking,t into
consideratien‘ lthe outcome of the -ongoing investigations ._eéath 'fthe

Applicants. -

() As per the available Intellrgence, the Appllcants were avallmg CENVAT
credit in respect of some raw material on the basis of bogus invoices issued
by J&K based unit and utilizing such CENVAT Credit towards payment of duty
on their final preducts for domestic clearance as well as on export of goods
under rebate claims. This CENVAT Credit, out of which, the duty was paid by
the Applicants on the impugned exported goods, was availed by them in a
fraudulent manner and hence the rebate of such duty becomes inadmissible
to the Applicants and hence the impugned Orders-in-Original regarding

sanction of rebate to them are not maintainable.

(d) The Applicants has taken Suo-moto credit on inputs and used the same
to pay Central Excise duty on final products by themselves without any
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superVisiori,'so_'th\e department cannot take any responsibility on. whatever
adjustments are done by them at their level.

(e) ‘The 'respondent ‘department relies upon_ the Hon'ble,;Supreme Court
‘decision in the case of Commiséioner"" of Customs Vs. candid Enterprises
reported in 2001 (130) ELT - 404 (SC) where it was held that "Fraud nullifies
everything“ and hence the sanctmn of rebate claims on the: basns of decisions
. which have so far been gwen in favour of the assessee are not sustainable.

 The ground's on the basis“‘bffWﬁich thes’e ‘appeals were ﬁled:-were not -
fresh grounds in as much as the fact that mvestngatnons were gonng on
| agamst the Apphc:ants was very well"before the Adjudicatlng Authonty

cause 'notlce |ssued m the-matter ’ﬁnally ad}udlcated

Bemg aggneved bythe impugned orders-m»appeal the apphcants have
‘ﬁled these rewsuon appllcatrons under Sectlon 35EE of Central Excnse Act,
1944 before CenUal Govemment on the fol|owmg common grounds

41 «.:Th’e*gbpﬁcahts'fsubhﬁ"?mat the ss’tatutOry provision co‘ht’ained in Rule 18
provides for sanction of rebate of the duty paid on excisable goods in case
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any goods are exported after payment:of duty...The sanction of rebate claim is
subject to such conditions or limitations, if any, and fulfillment of such
procedure, as may be specified in the notification. The applicants submit that
after scrutiny of the rebate claim the jurisdictional authority was satisfied that
conditions, limitations including the procedure have been followed by the
applicants, therefore after being satisfied the claims were sanctioned. Thus in
the subject rebate claims the dispute is not in relation to conditions,
limitations and procedure followed by the applicants. The revenue appeals
~ was filed by the department on the ground that Cenvat credit availed by the
applicants was under investigation and while the rebate was sanctioned. This
was the position when the revenue appeal was taken up for decision by the
Commissioner (Appeals) initially.  Subsequently on issuance of order of
remand by the Joint Secretary (Revision), further proceed‘ings in the matter of
investigation has resulted in issuance of notice to the applicants.. |

4.2 In the present case the matter relates to propnetary of rebate claim
sanctioned by the jurisdictional Assnstant Commissioner as per provisions of |
rule 18 of Central Excise Rules, 2002 read }wnth - CBEC circulars and
supplementary instructions. There is no dispute regarding infringement of any

provisions - contained in rule 18 or the relevant CBEC circulars or the -

supplementary instructions. The’ dlspute is regardmg fraudulent availment of
Cenvat credit which is governed by provisions of Cenvat Credlt Rules, 2004,
The export has been undertaken after payment of duty. Proper procedure of
export has been followed and is not being diSputed In the circumstances
question arises in the matter is whether fraudulent availment of Cenvat can
be -considered as a reason to deny rebate which is governed by separate

provisions of rule 18 of Central Excrse Rules, 2002 and whether the provisions - '

of fraudulent Cenvat can override the provisions of, rule 18 in the matter
governed exclusively by provisions of rule 18. In Para 6 of the order, the
Commissioner (Appeals) has rightly pointed out that the issue before him is
whether the sanction of the rebate claim was premature. This question has
not been answered in the order though taken up initially. Therefore the

5
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Commissioner (Appeals) has erred by proceedlng to decide the case without
decndlng whether the sanction of rebate claim was premature

4.3 ' The revenué had protected riot only the Cenvat allegedly by fraud but
had also included ' the amount ‘of rebate sanctloned to the Applloants as
demand Thus since ‘revenue had already protected the alleged fraudulent .
CenVat and- ‘had also- sanctloned the rebate therefOre the Commlssroner '
(Appeals) should have not taken ’the notlce |n to consrderatlon Thus .before
decrdmg upon the revenue appeal it was: lmperatlve on the part of the
, Commissioner (Appeals) to: decrde whether the sanctron of rebate clarm at the
ongmal stage of mvestlgatlon was premature keeplng rn mlnd also the fact‘,w

- rebate ln case of Wrong or fraudulent avarlment of Cenvat the c1rcular would
have deﬁmtely put restnctron or and dlrected to deny rebate for such cases
where Cenvat istin: drspute The said cwculars which are . bmdmg on the
department and bemg relled upon by the applrcants are as under

M -carculajr*No.ss7/~'3lzoo3<:x dated73.-1.2003 ‘
6
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(i)  Circular No. 670/61/2002-~ CX dated 1 10 2002

(i) ~ Circular No. 24/87 dated 6-5-1987 =~

(iv) Instruction dated 03.04.2007 issued under F. No. 209/11/2005-CX-6
(CBEC)

4.5 The applicants submits that it is crystal clear from the Board's
clarification that the documents listed only should have been considered for
sanction of rebate claims and not the Cenvat documents which are not part
and parcel of rebate. Moreover CBEC circular dated 03.01.2003 and
01.10.2002 are crystal clear which hold that rebate claim is to be paid in cash .
and within three months. In both these circulars there is no reference that in
case of dispute of fraudulent Cenvat rebate should be held up or be denied.
There is clear cut directive to pay interest on rebate if the sanction is made
after three months. CBEC has also clarified that rebate be sanctioned even in
case of duty paid' on inputs in area based exemptions units like in J&K. In the
circumstances there was n6 reason.to deny the rebate. Thus the order of
Assistant Commissioner granting rebate was fit, proper and justified.

4.6 Applicants submit that the issuance of the notice upholds their:
contentions that issue of fraudulent Cehvat is a separate issue governed by
provisions of Cenvat 'Credit Rules, 2004. There are separate provisions under
Central Excise law which deals with cases related to fraudulent availment of
Cenvat and there also exists separate mechanism to recover such fraudulent
availment of Cenvat. If it is alleged that Cenvat credit has been availed
fraudulent the mechanism allows the department to deny Cenvat recover
interest ‘and impose penalty but there is no mechanism to ‘deny rebate.
Therefore the setting aside the orders-in-original is absolutely wrong, not

legal and without authority of law.

4.7 The Applicants further assert their submission by example“ of normal
business transactions. In normal business transactions between a
manufacturer and the buyer if Cenvat is considered fraudulent by the
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department a notice to show cause IS lssued to the manufacturer for
dlsallowance and recovery of Cenvat credit of duty.: but the manufacturer is
not forced to either not to recover the duty from the buyers nor the amount
recovered from the buyer representlng the duty portlon is asked to pay to the
.‘ department before dec15|on of the notice and further decnsmns through
appeIIate proceedmgs Contrary to the above m the present case the duty
paid - byr the Appllcants as: per provisrons of rule 18 iss -rebated | by the
'department as the same cannot be recovered from the forelgn based buyer.
The purpose of grantmg of rebate is to compensate the manufacturer of the
_duty pald but not recovered from the forelgnbuyer By denymg the same the

: 5. 01 2010 No IV-CE(9)/Mentha Enquury/OS/OS/Pt 16A/3028 dated 7 02 2010 :
No. IV-CE(Q)/Mentha Enqurry/08/08/Pt 4/3175 dated 19 02 2010 |ssued by
Commlsswner, Central Exuse, Meerut-II It .would be notlced that m ‘the

) notlces entlre amount taken as Cenvat credlt of duty by the Appllcants dunng
the drsputed perlod has been demanded from them Thus the amount availed
as Cenvat for payment of duty clalmed as rebate has already been covered in

the ‘above show cause- notices. Therefore denlal of rebate amounts to creatlng

§
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two different demands against the same credit taken by the Applicants in the -
each case. The duty paid and Cenvat are one and the same therefore when -
Commissioner, Central Excise has démanded Cenvat credit of duty taken as -
credit duty paid out of such Cenvat and claimed as rebate by the Applicants /
cannot be demanded separately. Thus the demand of sanctioned rebate are - |
nothing but duplicity of same amount.

4.9  Notwithstanding the above submissions, the Applicants further
submit that in case the Hon'ble Joint Secretary (Review) also take a view
that rebate claim of duty ,paid',from the fraudulent Cenvat credit is not -
permissible the present Revision Applicatibn be kept on record pending
decision-on -the - issue .of »admiSSibility of Cenvat credit by competent
authority so as to avoid multiplicity of demands against the Applicant '
and parallel proceedings against the Applicant before two different forum
for the same issue i.e. admissibility of Cenvat credit and acceptability of -
duty paid from such Cenvat credit for sanctioning rebate claim. The Joint .
Secretary. (Review) may take up the revision applit:atioh for decision only
after the main issue of admissibility' of Cenvat credit:is finally decided.
' However it is added that ill. the present application of the. Apphcant is
decided stay be granted from recovery of rebate.

4.10 Case relied upon:

o CCE Vadodara Vs Dhiren Chemical Industries 2002 (143) ELT 19(SC)
e UOI Vs Arviva Industries (I) Ltd. 2007 (209)ELT 0005 (SC)

5. Personal hearing was scheduled in this case on 21.2.13. On the
request of applicants hearing was held on 26.2.13. Shri S.K.Mathur, Advocate
and Shri S.C.Dabral, Consultant appeared for hearing on 26.2.13 on behalf of
the applicants M/s Ansar Chemicals, M/s Neeru Enterprise, M/s Narain Terpen
& Aliied .Chemicals, and M/s Exotic Agro Exports Shri Vishnu Kapoor,
Proprietor also attended the hearing in the case of M/s Neeru Enterprises.

9
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- They reiterated the grounds of- revision ‘application and stated that .in their
corresponding cases the show cause notices issued in different files (as stated
above) alleging fraudulently availed cenvat credlt from duty was pald on said
exported goods, are stlll pendmg ad;udlcatlon before common ‘adjudicator
CCE(Ad]), ‘Delhi. Shn D.D.Mangal, Assrstant Commissioner, Moradabad and
Shri Rohrt waedl, Assistant Commrsswner Hapur ‘appeared for hearing on
21.2. 2013 on behalf of respondent . department who submitted that the
orders-rn-appeal bemg Iegal and proper may be upheld They submrtted that
show cause notlces issued to the appllcants for recovery of wrongly availed
cenvat credlt are pendmg adjudrcatlon o fo |

6. Government has carefully gone through the relevant case records and

-_documents as duty pard goo ere fexported by followmg the !a"'. down
procedure, that the dlspute regardmg fraudulent avallment of cenvat Credlt is
to be deaded in terms of Ce"”"'at Credrt Rutes 2004, and said proceedings for
recovery of Wrongly avarled cenvat credlt cannot be reason to deny rebate
claims’ which ‘are govemed by rule 18 of Central Excise Rules 2002 read with
Notification No.19/04-CE(N1') ‘dated 6.9.04, ‘that revenue interest is already

10
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protected by different show cause -notices (mentioned at para 4.8) issued by
CCE Meerut-II for entire amount of Cenvat Credit involved/taken duﬁng the
period in question, that enquiry in the matter conducted by Noida and J&K
Commissioner did not reveal any such discrepancy. On the other hand,
respondent department has stated that impugned orders-in-appeal being
legal & proper may be upheld.

9. Government notes that in these cases the duty was paid-on exported
goods from the cenvat credit and department after conducting investigations
in the matter issued a show cause notice as stated above for ;'ecovew of said
wrongly availed cenvat credit. The applicant has stated that said show cause
notice is péndingadjudication before common adjudicator, CCE (Adj.) Delhi.

Department has also confirmed the same.

10. Government notes that the .department has been disputing the
payment of duty on the export goods as the duty was paid from wrongly
availed cenvat credit, by the manufacturer exporters who are the applicants in
these cases. Government observes that in these cases duty on exported
goods was paid from cenvat credit and department after conducting
invesfigations, has issued show cause notices for recovery of wrongly availed
cenvat credit which are yet to be‘decided in the adjudication proceedings
initiated "vide various ‘show ‘cause notices dated -15.1:10, 5.01.10, 7:2.10 &
19.2.10 and outcome of said adjudication proceeding will have a direct
bearing in determining the admissibility -of said rebate claims. At this stage,
Government cannot interfere with the ongoing quasi judicially proceedings
before Commissioner of Central Excise (Adj.) in this case by giving any finding
on merit of the contentions of applicant claiming correct availment of cenvat
credit and proper payment of duty on exported goods.

11. The goverriing statutory provisions of grant of rebate are contained
Rule 18 of Central Excise Rules, 2002 which reads as under:

11
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"Rule 18: Rebate of Duty: ‘Where any goods are expo,rted{ the Central

‘Governrnent may, by_nOtiﬁcation, grant: rebate of duty paid on such

excisable ‘Igoods or duty‘zpaid on materials used in the manufacture or

processing of such goods and the rebate shall be subject to such

conditions or limitations, if ‘any,'a"ny fulfiliment of "such procedure, as
_ may be specified in the notification.” - s

~'»‘~The“prOVision: of ‘said rule: “§tipulate that rebate of  duty :paid.on. excisable
‘goods exported is admussrble ‘The notlﬁcatlon No 19/04-CE(NT). dated 6.9.04
, issued under: rule 18, strpulates the condrtron and- procedure to be followed
- for ava|||ng rebate claim. In these ‘cases;: payment of duty IS in. d|spute and
| case matter for recovery of wrongly avalled Cenvat credlt are pendlng
“ad]udlcatlon »Apph‘cant is a manufacturer exporter and »duty IS pald from

K f‘rebate'claims tl" the decrsron |s talcen by ad]udlcatlng authonty |n the vanous

';f:show , use notices dated 15 1.10, 5. o1 10,7.2.10 & 19.2.10 issued to all the
“ apphcams Therefore, in the rnterest of ]usbce, the case is reqmred to be
v remanded back for fresh consrderatlon

12, In view of ‘above' poSition, Government sets aside 'the impugned orders
and remands the case back to the onglnal authonty for denovo consideration
- of rebate clalm on the basis of outcome of the above said show cause notices
in the ongoing ad]udlcatmg proceedrngs

12
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Revision Applications are being disposed of in above terms.

So ordered.

(D.P.SINGH)
Joint Secretary (Revision Application)

M/s Ansar Chemicals, Lodhi Sarai, Sambhal, Moradabad, (UP)

M/s Neeru Enterprises, 6 Salim Manzil, Civil, Lines, Distt. Rampur (UP)
M/s Narain Terpen & Allied Chemicals, Dhanaura, Distt. J.P.Nagar (UP)
M/s Exotic Agro Exports, Opp. Hotel Panchal (Rahi), Delhi Road,
Moradabad (UP) o
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234~ 28Y O ed_20.02, 201

Copy to:

1. Commssnon%r of Central Excise & Customs, Meerut-1I, Opp Shaheed
Park Jyear Ashok Ki Lat, Delhi Road, Meerut-01. ;

e

2. Commlssmner (Appeals), Customs & Central Excase, Opp Meerut

| 3. Deputy/ASS|stant Commlssmner Central Excnse & Servrce Tax DIVISIon,
' 'Moradabad v ‘

6. :’E'Guard F"lle

& 'V'Spare Copy
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