195/795-798/12-RA, 195/235/13-RA, 195/236-240/13-RA,
195/243/13-RA, 195/773-774/13-RA, 195/884/13-RA,
195/234/13-RA, 195/217-221/13-RA, 195/241/13-RA,
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GOVERNMENT OF INDIA
MINISTRY OF FINANCE
DEPARTMENT OF REVENUE
(REVISION APPLICATION UNIT)

14, HUDCO VISHALA BLDG., B WING
6 FLOOR, BHIKAJI CAMA PLACE,
NEW DELHI-110 066

Date o; Issue%?)/jf

ORDER NO. 23-49/2015-CX DATED 29.07.2015 OF THE GOVERNMENT OF

INDIA, PASSED BY SMT. RIMJHIM PRASAD, JOINT SECRETARY TO THE
GOVERNMENT OF INDIA, UNDER SECTION 35 EE OF THE CENTRAL EXCISE

ACT, 1944,

Subject

Applicant

Respondents

Revision Application filed under Section 35 EE of the Ceritral
Excise Act, 1944 against Orders-in-Appeal as detailed in
para (1) of the Order

M/s Intas Pharmaceuticals Ltd., Plot No. 457 & 458, Village
Matoda, Taluka Sanand, Distt. Ahmedabad

(D Commissioner of Central Excise, Ahmedabad-II
(II) Commissioner of Central Excise, Mumbai-1
(IIT) Commissioner of Central Excise, Raigad

(IV) Commissioner of Central Excise, Ahmedabad-I
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195/795-798/12-RA, 195/235/13-RA, 155/236-240/13-RA, 195/243/13- RA,
195/7/3 774/13- RA 195]884/13 RA, 195/234/13-RA, 195/217-221/13-RA,
AR EALAB-RA, 195/240/12-DA 1G5/430-434/13-RA

Oraﬂr No.23-49/2015-CX dtd.25.07. 2015

ORDER

These revision applications are filed by the applrcant M/s Intas

Pharmaceut}cais Ltd., against Orders-in- Appeal as detailed in table below:

Sl RAFiIe Noi&" = ~ Name of - O.LA. NC: &'date C.1.0. NO. & date
‘INo. -~ R Ppetitioner/ :
. Applicant s . :
1. | 195/795-798/12 | M/S INTAS - | 169-172/2012 (Ahd-IT) | 1514/Rebate/2012 dated 10.4.2012
; | PHARMALTD. | CE/Ak/Commr. (A} dt | & others
Vs CCEAHBD-II | 28-06-12 = - . =
2. | 195/235/13 : -DO- | 297/12(AHD- zz) | 2759/Rebate/2012 dt. 27.6.2012
e | -CE/AK/COMMR(A)/AHD dt e :
, _ : Aoy
3. | 195/236-240/13 -Do- - 250-254/12(AHD-IT) CE/Ak/ MP/191 192/2012/Rebate dt.
s : COMMR(A) /AHD dt. 18-10-12 | 20.3.2012 :
4, | 195/243/13 = Do~ 255/12(AHD-TT) 32- 37/ADC/Demand,/2012/AS dt.
Hio CE/Ak/COMMR(A)/AHDdt ; 153.2012 - -
: : . : 22-10-12 o E
5. | 195/773-774/13] -DO- - |90-91/2013 (AHD—II}CE _29—34/DC/Demand/AP/.2012 dt.
; : : /AK/Comm(A)/ AHD dt 16- | 23.11.2012 & others
o o s 1 04-13 in e ; -
6. | 195/884/13 -DO- | 168/13 (Ahd- H)CE/AK/ : '10/JC/-20.1'3/VG dt. 27.2.2013
i B e | Commr(A)/ AHD dt. 26- 08 13
7. | 195/234/13 M/S INTAS - BR(333- 364}M~I,/12 dated ; K-T1/663- R/2011 (rvrr(:) dt.
fu PHARMA LTD. VS 03 1&12 ; '12 12, 2011
£ : - | CCE; Mumbai-I = | : = :
8. " | 195/217-221/13 | INTAS PHARMA - | US/846—850/RGD/12 dt 1545/12 13/DC(Rebate) dated
e DY _'[27 11~12 o | 22512 & 324/11-12/DC(rebate)
Tl s on) CCEVRGRE iRk S| ~ | Raigad dated 30.04.12 -
0. | 195/241/13 -DO-- BC/432/RGD (R)/ 12-13 & 1363/12- 13[DC(Rebate)/Ratgad dt.
: _ e 29 11.12 22.8.12 :
10. | 195/242/13 -DO- | BC/430/RGD (R Y 12»13 dt 1232/12- 13,fDC(Rebate)/Ra1gad ot
L : 1 29.11.12 e 2.8.12
11. | 195/430-434/13 -DO- US/871 875/RGD,’12 dt 323/12-13/DC(Rebate}/Raigad dt.
11012 12 30.4.12 & others
2. Brief facts of these cases in common _are that the applicant a

manufacturer exporter fi !ed rebate clazms of duty pald on exported goods under

Rule 18 of the Central Excise Rules, 2002 read W|th Notifi catlon No. 19/2004—

R 4 o ‘__....,,f,___CE(NiD dated _06. 09-200_4.7,,Theﬂaoufacturer bad paid. duty on_said exported

goods @ 10% under Notiﬂcat;on No. 2/08 CE! dated 01.03.2008 as amended.
Similarly, the manufacturer had cleared said goods for home consumption on
payment of duty at effective rate @ 4% upte 28.02.11 and @ 5% w.ef.
01.03.11 under Notification No. 4/2006-CE dated 01.03.2006 as amended and
@ 0% under Notification No.04/2006-CE dated 1.3.2006 read with Notification




195/795-798/12-RA, 195/235/13-RA, 195/236-240/13-Ra. 155/243/13-RA,
195/773-774/13-RA, 195/884/13-RA, 195/234/13-RA, 195/217-221/15-RA,
195/241/12-RA, 155/242/13-RA, 195/430-435/13-RA

Order No.22-43/2015-CX dtd.25.07.2015

No.21/2002-Cus dated 1.3.2002. The original authority, after following due
process of law, held that di_l’éy was required to be paid on exported goods at the
effective rate of duty in terms of the said Notifications as amended and rejected
the rebate for goods cleared under total exemption and sanctioned the rebate
claims to the extent of duty payable @0%/ 4%/5% on FOB value of the goods.
In some cases, the demand was confirmed for recovery of the rebate already
sanctioned on the ground that the rebate was erroneously sanctioned @10%
whereas same'g'roods were absolutely exempted from payrent of duty under
Notification No.4/2006-CE dated 1.3.2006 read with Notification No.21/2002-Cus
dated 1.3.2002. In some cases, the rebate claims were also held inadmissible
for the reasons of non-submission of certain documents/certain procedural
lapse. In some cases, demands have been confirmed for recovery of rebate
sanctioned erroneously at the rate of 10% when the goods were actually
chargeable to *Nil’ rate of duty under thiﬁcation No.4/2006-CE dated 1.3.2006
read with Notification No.21/2002-Cus dated 1.3.2002.

: Being aggrieved by the said Orders-in-Original, applicants filed appeals
before Commissioners of Central Excise (Appeals), who upheld the impugned
Orders-in-Original allowed re-credit of excess duty paid in Cenvat Credit

account and rejected the appeals of the applicant.

4. Being aggrieved by the impugned Orders-in-Appeal, the applicant has
filed these revision applications under Section 35EE of the Central Excise Act,

1944 before Central Government on the following common grounds:

41 It is a question of fact that as per Serial Entry No.62-C of the Table, to
the Notification 4/2006-CE., dated 1.3.2.006, Medicaments of Heading, 3004 of
the First Schedule to the said Tariff Act, are assessable under MRP Based
Valuation, under Section 4A of the Central Excise Act, at the total Central Excise
Duty rate of 4.12% (5.15% as amended), the said Tariff Notification, has
been issued by the Central-Government, under Section 5-A(1) of the Central
Excice Act and has been approved by the Indian Parliament.  The

Applicants, now prefer to refer to Serial Entry No.21 of the Table, to the

oy
2



195/795-798/12-RA, 195/235/13-RA, 195/236-240/13-RA, 195/243/13-RA,
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Order No.23-49/2015-CX dtd.29.07.2015

Notification, 2/2008-C.E., dated 1.3.2008, Whereunder the same Medicaments

—of Headlng, 3004 of the First Schedule to the- sald Tarn‘f Act,-are assessable to

the CENVAT, at the rate of 10% ad valorem and 8accord|ngiy, the total duty rate
on Medicaments of Headmg 3004 of the Fzrst Schedu!e to the said Tariff Act,
works out to 10. 30%, under the said Ser;af Entry No 21 of tha Tabie to the

_ Notn"catlon 2/2008 CE dated 132008 Not;ﬂcatlon 2/£U08 CE dated

1 5 2008 has been lSSUEd by the same CentraE Govemment under the
prov;suons of Sectlon SA(l) of the Central Excrse Act wzth approvai of the Indlan

~ Parliament.

4.2 ..In the premlses in respect of Med:caments of Headmg 3004 of the First
Schedule to the sald Tarlff Act, the Indtan Parliament has ﬂoated two dlfferent
Notifi cat}ons namely, 1) Notn" cation 4/2006(CE), dtd 01 03. 06, Wlth Serial
Entry No. 62-C, Whereunder Med:caments of Headmg 3004 of the First Schedule

’ to the said Tanff Act, are chargeable to tota! Central Excuse Duty of
'4 12%(5 15% as amended) ad vaiorem and (2) Notn‘“ catfon 2/2008 L E datec['

T3 2008 with Sena! Entry No. 271 whereunder same Medxcaments of the sarne
Heading 3004 of the First Schedufe to the sard Tarn‘f Act, are chargeable to total
Central Exc&se duty at the rate of 10. 30% ad vatorem ~ Under __the same
Notification No. 4/2{}06(CE) dated 1.3. 2006 sar_ne goods. are absolutely
exempted from payment of duty. : Eoea

4.3 . Iti5 upto the apphcants to select a partlcuiar Notifi cauon out of the two
Notifi cations, enacted by the Indian Parhament and Department cannot choose
another Notification, out of the two and grant lesser rebate. This bemg the

position, as out of the two Notifications, namely, (1) Notit" cation 4/2006-C.E.

dated 132006 and (2} 2/2008CE dated 1.3.2008, the Apphcants have

selected Notifi cation 2/2008-C.E., dated 12.3.2008 and paid Centrai Excise Duty
accordingly, on the export goods and their selection cannot be demed by the
Excise Authorities. In the premises, the Original Authority, has without
appreciating the legality of the matter, wrongly issued directions, for re-credit of
Central Excise Duty, at the rate of 6.18% Credit in the CENVAT Credit Account of

the Appilicants, in lieu of issuance of a Cheque of an equal amount and

A4



195,/795-798/12-RA, 195/235/13-RA, 185/236-240/13-RA, 105/243/13-RA,
195/773-774/13-RA, 195,/884/13-RA, 195/234/13-RA, 165/217-221/13-RA,
195/241/13-RA 195/242/13-RA, 185/430-434 13-RA

r No.23-48/2015-CX dtd.26.07.2015

Order N0.23-49/2015-LA O, 282522

therefore, his Order-in-Original, itself, was bad in law and being upheld by the

Respon"c.i'ent, his Order—in-Apbeal, is also equally bad in faw.

44 The Applicants invite attention to Chapter 9 of the Supplementary
Instructions, issued by the Central Board of Excise & Customs on 1.9.2001,
which are valid today and wherein, the Central Board of Excise & Customs has
clearly maintained that the expression npefund” under Section 11-B of the
Central Excise Act also means rebate of duty paid on export goods. In terms of
the Para 7.2 of the said Chapter 9 of the Supplementary Instructions, a refund
or rebate is always to be given only by a cheque and the Adjudicating Authority
does not have any jurisdiction to allow rebate by way of CENVAT Credit in the
CENVAT credit account of the applicants. In-these premises, the Order-in-
Original of the Original Authority, granting rebate under Rule 18 of the Central
Excise Rules 2002, by way of CENVAT Credit, is bad in law and requested to
direct the Original Authority to refund the balance amount of Rebate by

cheque with- interest_at_appropriate - rate, under Section 11B of the. Central

wcise Act, read with Section 11-BB.

45 The applicant also ctated that the respondent has also argued that from
the Budget speech of the Finance Minister, as cited by him in his Order-in-
Appeal, the purpose and object of keeping duty rate of pharmaceuticais' products
at low rate of 4% is to keep the price of Pharmaceuticals as low as possible and
therefore it cannot be the intention of the Government t0 export goods at higher
price it being the priority area. Government will always want to keep cost of
exportable goods low and therefore it does not fit in to the logic that it was ever
intention of the Government to allow export of goods at the Central Excise duty
rate of 10%, notwithstanding the rebate but this argument is unreasonable by
paying Central Excise duty at the rate of 10.30% of export goods because the
foreign buyer is not going to pay the said duty element and the same is returned
back by the Central Government to the exporter, given rate at the rate of 4.12%
instead of 10.30%, the cost of pharmaceuticals products exported would be

enhanced. So the arguments of the respondent is contradictory in as much as he



L55/795-798/12-RA, 195/235/13-RA, 195/236-240/13-RA, 195/243/13-Ra,
195/773-774/13-RA, 195/884/13-RA, 195/234/13-R4 195/217-221/13-RA,
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:

would like to see that the cost of export of goods reduces but sanctioning rebate

- claim, at the rate of 4.129%- the cost of export goods increased on the contrary.
46  Case laws relied upon by the applicants are:

* Mangalam Alloys Ltd., Vs, C. C.E., Ahmedabad, [2010 (255) ELT 124 (T ri-Ahmd)

¢ CCE Baroda vs India Petro Chemicals Corporation Ltd.-1997(92) ELT 13 (5C)
~* HCL Ltd. VS CCE New Delhi-2001 (130) ELT405(SC) » -

* Share Medical care vs. UOT 297 (209) ELT 321(s¢) ok

*  CCE Bangalore vs. Maini Precision Products Pvt. Ltd2010 TIOL 1663 Tri(Bang.)

*  HYVA (india) Pvt. Ltd. Vs. CCE Belapur 2010 TIOL 1410 CESTAT Mum,

4y In :some cases, c_.f!'ema;nds have been conﬁrmé}j for -récfovery of rebate

. sanctione_d.erroneo'u_sly at the :rate_ of 10% when the goods were 'a-_ctu'aily *
chargeable to 'Nif' rate of duty under Notification No.4/2006-CE dated _1,3-.2606
 read with Notification No.21/2002-Cus dated ':1..32-_2002.. 1In this regard, the
-applicant has 'cont-é,hde'd' that secti.on; 5A (‘1/;\)73_!56 Wil‘[:__be attracted only when
there is only one N-étiﬁCaffbh issued 'under'Sgt;’tion VSA:-E_)"(émp_lt:iﬁg excisable goods

_abéolutél‘} from whole of the 'd_uty_levi_éble

. andthey are at !i:E'_Jérlty_ to chb_o_se '

 either of the beneficial Notifications, s

5. Personal hearing was s'ch_edu}ed in this"-cé_.sg ;d_n '1.3.'03"."15,:Shri_ Hiren Soni,
 Asstt. Manager (W;H) and Shri Hemang'VaIshn'év, A'ssft'._'Manager.(l’li')_ appeared
i personal hearing on behalf of ép'plican-t."'".l'he _appl_ica.n't .submitte.d written
submission dated 13.3.15, Wh.eréin, they mainly reiterated contents of impugned
reviSicin_ applitations, None attended personal h'earin'g. 'o_n béhéif of résponden_t

department.

6. Government has carefully gone through _the réleVant case records and

“———— - ——— perused-the -i—mpuc_jnéd—@rders—in~0rigEnal—-and-Grders-iwAppealT e e

7 'Government notes that appﬁcants filed rebate claims of duty paid on
exported goods under Rule 18 of the Central Excise Ru!‘es,' 2002 read with
Notification No. 19/2004-CE(NT) dated 06.09.2004. The manufacturers had paid
duty on said exported goods @ 10% under Notification No. 2/08-CE dated
01.03.2008 as amended. Similarly, the manufacturers had cleared said goods



195/795-798/12-RA, 195/235/13-RA, 195/236-240/13-RA, 195/243/13-RA,
195/773-774/13-RA, 195/884/13-RA, 135/234/13-RA, 195/217-221/13-RA,
195/241/13-RA, 195/242/13-RA 195/430-434/13-RA
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for home consumption on payment effective rate of duty @ 4% upto 28.02.11

SH @ 5% w.e.f. 01.03.11 under Notification No. 4/2006-CE dated 01.03.2006

as amended or in some cases at 0% in terms of Notification No.21/02-Cus dated
1.3.2002 read with Notification No.04/2006-CE dated 1.3.2006. The original
authority after following due process of law, held that duty was required to be
paid on exported goods at the effective rate of duty payable @ 0%/4%/5% and
rebate has been allowed to that extent only. In some Cases the remaining duty
paid was allowed ne re-credited in cenvat account. The Commissioner
(Appeals) upheld the impugned Orders-in-Original. Now, the applicants have
filed these revision applications against the impugned Orders-in-Appeal on the

grounds stated above.

8. The applicants have contended that both the said notifications have
approval of Parliament and therefore they are at liberty to avail any notification
which ever they find beneficial to them. Therefore they have claimed to be

eligible for rebate of duty-paid on export goods @10% in-terms of Notification

No. 2/08-CE dated 1.03.08 as amended.

8.1 It is observed that Central Government issued Notification No. 2/08-CE
dated 1.03.08 which had an effect of reduction in general rate of Central Excise
duty on various products from 16% to 14%. Subsequent amendment by
Notification No. 58/08-CE dated 7.12.08 reduced the general rate from 14% to
10%. Vide Notification No. 4/09-CE dated 24.2.09, it was further amended to
reduce the general rate of dufy from 10% to 8%. Finally the Notification
No.2/08-CE was amended by Notification No. 6/10-CE dated 27.02.10 to
enhance the said general rate of duty from 8% to 10%. Pharmaceutical drugs
and medicines falling under Chapter 30 of First Schedule to Central Excise Tariff
Act, 1985, covered under serial entry No. 21 of table to Notification No. 2/08-CE
dated 1.03.08 as amended, attracted general tariff rate of duty @10%. At the
same time the Notification No. 4/06-CE dated 1.03.06 providing for effective Nil
rate of duty was amended vide Notification No. 4/08-CE dated 1.03.08 by
inserting Sr. No. 62A, 628, 62C, 62D & 62E for CETH 3001, 3003, 3004, 3005 &
3006 (except 3006.60 & 3006.92) prescribing effective rate of duty @8%.

-

/



195/795-798/12-RA, 195/235{13-RA, 195/236-240/13-RA, 195/243/13-RA,
195/773-774/13-RA, 195/884/13-RA, 195/234/13-RA, 105/217-221/13-RA.
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Order No.23-46/2015-CX dtd.29.07 2015

Thereafter, said Noftification No. 4/06-CE was ~amended vide Nptiﬁcatiorj No.
58/08-CE dated 7.12.08 where under effective rate of duty was reduced to 4%.
The Notification No. 4/06-CE was further amen_déd_ _\'_/I.'de' fﬂiotiﬁcation’ No. 4/11-CE
dated 01.03.201_1' and effective rate of duty "Wags_-en.hénc':ed tO'S'%.WhFCh -Was_
preVaient during the period wher said éxports were "mad.'e. In some taSes, the
goods were absolutely exempted from payment df'd'uty in terms of Notification
N0.4/2006-CE dated 1.3.2006 read with 'Notif.icati_on' NO.Zl/ZOOZ-’CLis' dated
11.3.2002. ' ' -

82 Joint Secretary (TRU) vide DO Letter No. 334/1/2008-TRU dated 29.02.08
clarified that the '_exti_éé duty'oﬁ drugs énd pha’rmacedtit;af fp‘rédutts fa"!!ir-}g_ Li_nder
Central Excise Tari'ff' Héadinfg_js”(-C}E!’-H)l '.N_lo. _'3001,”.3{303, '_3Qg4r_'_300-5 & ..3006
(except 3006.60 and 3006592) has been reduced ﬁ‘fr_o}n 16% to é%fan:d thus
general effective rate for all -godd$ of -Cha.p."c'e_'r 30 is now 8% ."--'He:__eXp[ained'the
c'hanges made 'in excise 'and_. _-c_:ustoms__.fd_ujtl_es.“‘ .tﬁfr;ju-gh '_Finarncrel Bi.iil_} 12008
introduc_:éc! in LOk'.Sabha_'o_nﬂ 29'._0'2._.0'8 _vid__e para 1,2 & 3 -as I_.u-hd.er._ Whrch are
reP_ro.d_Uéed':'_“._r Lhe e e e e
- Cenffa/é’x@éé e . : s
2 General Cenvat Rate: (Notification No. 2/2008-CF) -

2.1 The general rate of excise duty (CENVAT) has been reduced from 16 % to 14%. This
reauction applies to. all goods that hftﬁgrto attracted this general rate of 16%. in some cases, a

24%, 12% and 8% have been retained. : ' : ; '
2.2 Since the reduction in the general rate has been carried out by  notification, the
possibility of the same product / ftem being covered by more than one notification cannot be
ruled. In such a situation, the rate beneficial to the assessee would have to pe extended if he
Tulfils the attendant condjtions of the exemption. : e :

3 Drugs and Pharmaceyticals : : ;
3.1 Exdise duty on drugs and pharmaceuticals falling under Heading Nos. 3001, 3003 (export
Menthol crystals), 3004, 3005 and 3 :

from 16% to 8%. Thus, the general effective rate for alf goods of Chapter 30 is now &%,
However, certain specified items such as life saving arugs continue to be fully exempt. Fxcise

duty has been fully exempted on Anti-AIDS drug ATAZANA VIR, and bulk drugs for its
manufacture.”

The Joint Secretary (TRU) CBEC has here in above made it amply clear
that reduction in General Tariff Rate has been carried out by Notification and

therefore there could be 3 possibility of same item being covered by two

3006 (except 3006 60 and 3006 97 U0) has beeri rediced ™ —



163/795-798/12-RA, 195/235/13-RA, 195/236-240/13-RA, 195/243/13-RA,
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- notifications-and directed that ihe rate beneficial to assessee may be extended.
However, in the present case the issue involved is not sO much regarding the
applicability of two notifications for payment of duty but whether rebate of duty

paid at tariff rate or effective rate are to be allowed.

8.3 t is felt that it is necessary O visit the background behind the issue of
these two notifications. Notification No. 4/2006-CE dated 1.03.06 when issued,
originally did not prescribe any concessional rate of duty to medicaments of
Chapter Heading 3004 and a concessional rate of duty @8% was prescribed by
amending the said notification vide notification no. 4/2008-CE dated 1.03.08 and
the same was further reduced to 4% vide amending the said notification vide
notification no. 58/2008-CE dated 7.12.08. Further, Notification No. 4/06-CE
was amended vide Notification No. 4/11-CE dated 01.03.2011 and the effective
rate of duty was enhanced to 5%. On the other hand, the tariff rate of duty for
the Chapter heading 3004 was 16% adv. However subsequently reduction in
g"ené"raE- . Finance ter in hi
speech while presenting the Union Budget for 2008-09 in the Parliament stated

7ériff- ra*&é'ofﬂdu'rc'y was eﬁected Th.e Hoh;bie Fif.ance Minister in his

that:-

“"PART-B
VIII. PROPOSALS TAX

“Para 144. The manufacturing sector is the backbone of any econcmy. It is
consumption that drives production and it is production that drives investment. Having
carefully studied current trends of production and consumption, I believe there is a need
to give a stimulus to the manufacturing sector. Hence, I propose to reduce the general
Cenvat rate on all goods from 16 per cent to 14 per cent.”

This proposed reduction in general tariff rate cenvat duty was carried out vide
notification no. 2/2008-CE dated 1.03.08.
Further, the Hon'ble Finance Minister in his speech while presenting the Union

Budget for 2009-10 in the Parliament stated that:

“PART B
PROPQSALS TAX

116. Honble Members are aware that the Government announced a series of fiscal
stimulus packages, one of the key elements of which was the sharp reduction in the ad
valorem rates of Central Excise Duty for non-petroleumn products by 4 percentage points
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across the board on 7% of December, 2008 ang by another 2 percentage points in the
mean Cenvat rate on the 24" February, 2000, > :

b s
LR rouy
B0 S e

120, With - —- further convergence of central excise duty rates to a mean rate —
currently 8 per cent. I have reviewed the fist of items currently attracting the rate of 4

many items appearing in this list to & per cent, which I propose to do, with the following

major exceptions: food items; and drugs, p'hérfhac_euticais and medical equipment. Some

of the other items on which I propose to retain the rate of 4 per cent are : paper,
paperboard & their articles; items of mass consumption such as pressure cookers,
cheaper electric bulbs, low priced footwear, water filers / purifiers, CFL etc.: power
driven pumps for handling water and paraxylene.t - o S0 s = i

Further, the Hon'bie Finance Minister in hlsspeech Whiié _-bfesfen’tihg the Uni'ion-'

Budget for 2"0'10'-_1_1_ in the Péf!;i'ame-nt'étaféd that: =7 o

WART B
INDIRECT TAXES

142, -'Un'lik_g _’th_e‘ time I presented the last Bhdg,ét',_ .sy;niptonj_s of economic recovéfy-ére
more widespread and clear-cut now. The thr’ee’.ﬁScal--stimuiL_f_s packages that the

Government  introduced in- quick - succession - have helped the process - of recovery
significantly. The improvement in our economic performance Encourages a course of -

fiscal correction even as the global situation warrants _cau?jon,.'.Therefore, I propose to

partially roll back the rate re uction in Central Excise Duties and enhance the standard
rate on all non-petroleum products from 8 per cent to 10 per cent ad valorem, —”

From the above, it is quite clear that :N'o'jtiﬁ_catiOn- No. 2/08-CE dated
1.3.08(14%) and subsequent amending Notiﬁtat_i"on. No. 58/08-CE dated 7.12.08
(10%), 4/09-CE dated 24.02.09(8%) and 6/10-CE dated 27.02.10(10%), were

issued to reduce/alter the general tariff rate of du‘cy

8.4  Government observesr‘that fhe instructions issued by.'CBEC regarding

~ assessment of 'expoﬁ' 'goods™ are also relevant to- decide “the issue-involved-in—

these cases. The fnstructions contained in para 4.1 of Part-I of Chapter 8 of

CBEC Excise Manual on Supplementary Instructions are extracted as under:

"4, Sealing of goods and examination at place of dispatch
41 The exporter is required to prepare five coples of application in the Form
ARE-1, a5 per format specified in the Annexure-14 o Notification Ne. 19/2004-Central Excise
(NT) dated 6, 2.2004(See Part 7). The goods shall be assessed to duty in the same manner as
the goods for home constmption. The dassification and rate of auty should be in terms of
Central Excise Tariff Act, 1985 read with any exemption notification and S or Cenfral Fvirico
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Rules, 2002. The value shall be the wransaction value” and chould conform to Section 4

oF section 44, as e case mday be,'ur the Ceniral Excise Act, 1944. It is clarified that s value

may be less than, equal to or more than the FOB value indicated by the exporter on the Shipping
Bill.”

A plain reading of said para reveals that the export goods shall be
sssessed to duty in the same manner as the good cleared for home consumption
are assessed. Further, the classification and rate of duty should be as stated in
schedule of Central Excise Tariff Act, 1985 read with any exemption notification
and / or Central Exciseé Rules, 2002. The CBEC instructions cleariy stipulate that
applicable effective rate of duty will be as per the exemption notification while
sanctioning rebate claim of duty paid on exported goods and therefore, the
whole issue will have to be examined in the light of these instructions. ~ As
explained above, Notification No. 2/08-CE dated 1.03.08 as amended prescribed
General Tariff rate of duty @10% which was in fact brought down from 16% to
14% and then to 8% and finally to 10% by different amending notifications.
The notification No. 4/06-CE dated 1.03.06 as amended prescribed effective rate
of duty from initial rate of 0% 10 8%, 8% to 4% and finally to 5% by different
amending notifications. ~ AS such it is not correct to say that it is a case of
applicability of two notifications only and that the assessee is at liberty o choose
any one notification which is beneficial to him. In this case, notification NoO.
2/08-CE as amended provided for General tariff rate of duty and Notification No.
4/06-CE as amended provided for effective rate of duty and they have to be
strictly construed as such. Therefore they have to be read together as
stipulated in para 4.1 of Part-I of Chapter 8 of CBEC Excise Manual. In fact, this
confusion has arisen since in this case the General tariff rate was reduced
through Notification when special economic stimulus package was announced in
2008 by Government to deal with ongoing economic recession.  Normally
changes in General tariff rate are carried out through Finance Bill / Act.
Government, therefore, is of the view that duty was payable @ 0% / 4% [ 5%
on the export goods and rebate cannot be granted on the duty paid in excess
of effective rate prescribed In the Notification No. 4/06-CE dated 1.03.06 as

amended, as stipulated in the above said CBEC Instructions.

11
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85  Further, it is also noticed that applicant are ..CFeafffng_gQO@S for home
consumption on payment of duty @0%,4% or 5% in terms bf Notification No.
4/06-CE as amended. The above said CBEC instrUc_tIon_s state that export goods
are to be assessed in the same mahnér as the g'oo.ds‘_fOr home consumption. So,
applicant has tb assess all goods whether ci_eare.d for éxpor‘c or home

- consumption in the same manner. They kc':aﬁ_not ésse;s ekport goods .as-higher ;
rate of duty @ 10% and _gddd cleared for h-omé_cohsi;mp'ti'on_ at --'icwer_'rate of
duty @ 0%/ 4%/ or 5%. Any one'notificaticin has't'_o"'be' -éhdse_n and clearance of
.goods'-'-ha’\(e to be in _thé' sa.mé_ _m'énné_r eV'e‘n rf ‘thie:ré_.arfe two 'éffééthze‘rates_ of
duty as per two notifications. Tn this case, the situation Is different, In thic case,

- there are two ‘.nbtiﬁc:étibir{,. one préécri’be?"ﬁéhéfél tar.iff"..a=n6"oth.ek '-;jreétr_ibe_s
effective rate, 'No_t'iﬁcaﬁon No. 2/08-CE as amended p'rés'cl'ribéd duty at General
Tariff rate of '10_% e eff:éctive'._rafe of dutyxs 0% .o'r_'4%- £ 5_% vide

4/0 ' Even the RU) CBEC's

D.O. Letter dated 29.02.08 stipulated that rate of duty beneficial to assessee

have to beextended Thé'Séid letter hasnct allowed "p_'ayﬁﬁ:én.t_of-du"_ty under

 Notification No. 4/06-CE as amended. Even the Joint Secretary (T

 both hotiﬁc'a't'i'o'ns. Assessee could "'h_av'e-- "op'téd._ for one n.oti-ﬁc"a:‘cio'ri'-r for all

clearances évén_ if it is considered as case of app-fic_:é"biil-ity_ of two ntj_tiﬁéatidns.

8.6 Government notes that departmentéi. auﬁh_c._riﬁes'a're, bound by CBEC
Circulars / Instructions a.nd they have tO'cé'rr.i-piyfwifh. the sémé,'.Hon}ble
Supreme Court has held in the case Paper Procfu_cf_s Ltd. vs. CCE 1999 (112) ELT
765 .(SC) that circulars i_s_sued by CBEC are 'b'_ind'in'g _on. departmental ._éuth_or'itie's,
they cannot .take a contrafy stand aﬁd depar_tment cannot repudi‘a.te_a'iciﬁ.:ular
issued by Bd_a'r_d on the basis that it was"i'nconéisteht with the statutbry
——————— provisior- Hén’bie-ﬂpex-{—jourthasfurtherhel_d_that-départmen-t’sac{iénéhavé{e-— —_—
be consisteﬁt with the circulars, consistency and disciplihe are of far greater
imbortance than winning or losing court proceedings. In view of said principles
laid by Hon'ble Supreme Court, Government upholds the applicability of above
said CBEC Instructions in this case.
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8.7  Appiicants have relied upon number of case laws to the proposition that it
was upto the assessee 10 choose a notification which Is most beneficial to him.

Government notes that in the cases cited namely;

i, CCE Baroda vs. India Petro Chemicals 1997(92) ELT 13(5C)
i HCL Ltd. vs. CC New Delhi 2001(130) ELT 405(SC)
ii.  M/s Arvind Ltd. Vs UOI 2014(300) ELT 481(Guj.)

Hon'ble Supreme Court has held that when two notifications  co-exist
simultaneously, then assessee has the option to choose any One of the
notifications beneficial to him. Hon'ble Supreme Court has categorically held that
in such a situation assessee has option to chocse any one notification. Apex
court has not stated that assessee can avail both the notifications
simultaneously. Whereas in the instant case applicant has not chosen one
notification for all the clearances, but decided to avail benefit of the notifications

viz. 2/08 dated 01.03.2008 as amended and 4/06 dated 01.03.2006 as

amended.

8.8 The applicant during the course of personal hearing, has further relied
upon the case of M/s Arvind Ltd. Vs UOL, which was decided by Hon'ble Gujarat
High Court. The applicant, in this case, paid 4% duty in terms of Notification
No.59/2008-CE, while absolute exemption was available under Notification
No.29/2004-CE (NT), as amended by Notification No.58/2008-CE. The revenue
contended that once the goods were exempted from payment of duty in terms
of Notification No.58/2008-CE(NT), they were not required to export the goods
on payment of duty @4% in terms of Notification No.59/2008-CE. The Hon'ble
High Court has held that when the applicant was given exemption from payment
of whole duty and if paid duty at the time of export, the rebate claim should be
allowed. Government finds that the Hon’ble High Court has considered a
situation where two exemption notifications were available. However, in the
case, under consideration in the present revision applications, there is one
exemption notification providing effective rate of duty @4% or 5% in terms of

Notification No.4/06-CE, as amended and other is Notification No.2,/08-CE (which

13
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is not in fact exemption notiﬂcation), wh:ch prowdes generai tariff rate at 10%.

Hence, facts of these cases are dn‘ferent and not apphcable to present case.

8.9 Government further observes that the above said Judgements are not in

the context of Sanct:onsng of rebate cfalms in terms of Rule 18 of Central Excise -

Rules 2002 read wnth Not;t" cation No 19/04 CE(NT) dated 609 04. The ctted

case ans mamly reiate to admissrbrhty of exemptton notrt" cation benefit in case

of dzspute of cIaSSiﬁcatlon/ehgrblhty of c[almant Hon”bie Supreme Court in para

10 & 11 of the Judgement in case of Escorts Ltd vs CCE Deihl I 2004 (173)
'ELT 113 (SC) observed that crrcumstantiai ﬂexrbihty, Qne addztlona! or dn‘ferent

fact may make a Worid of di’r'ference between concius;on of two cases D;sposal'-

; of two cases by bhnd!y placmg reliance on a demsron not proper The foHowmg

worcfs of i_ord Dennmg in the matter of applymg precedents have becorne Iocus
o c!assmus

Each case depends on s ¢ owrn facts and a c/ose 5/m1/aﬂlj/ between ane case and

; anofher s not enough beaause even a sin g/e 51gn/fcanr a’etaf/ may alter t/?e entire.

aspect in deciding such r:ases One shou/d avom’ temptaﬁon to decrde cases by
match/ng the co/our orf ¢ one Case aga/nst the colour of anofher L

Therefore it needs to be relterated ‘that each one of the above crtatton has
different set of facts perta:mng to manufacturing of goods of dn“Ferent sub-
headings, following different Notifications, choosmg d[ﬁerent benet“ cial schemes
and changing thereof in between a given ﬁnanaa._l_.year, thereby _l'eading to
drﬂ’erent question of law. :

8.10 Gov’ernnﬁent further notes that following case Iaws lend support to the

~ View that Tebate is tobe “allowed of the duty paid on exported goods at effective———

rate prescr:bed in the notification and the excess paid amount as duty from the

cenvat credit is to be refunded in the cenvat credit account.

8.10.1 Hon’ble Supreme Court has held in the case of CCE vs. Parle Exports
1988 (38) ELT 741 (SC) that when a notification Is issued in accordance with

power conferred by statute, it has statutory force and validity and therefore
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_exemption under notification is, &s i it weie contained in the A itself. Apex
Court has clearly observed that any exemption notification specifying effective
rate has to be complied with. In this regard, Hon'ble CESTAT Ahmedabad Bench
in its judgement in the case of Mahindra Chemicals vs. CCE Ahmedabad 2007
(208) ELT 505 (T. Ahd.), while relying on above said Apex Court judgement has
held that exemption notification has to be construed as if this rate was
prescribed by statute and when the legislature has decided to exempt certain
goods by notification, the exemption éannot be negated by an assessee by

opting for payment of duty.

8.10.2 Government also notes that identical issue in case of the same applicant
has been decided vide Revision Order No. 278-309/14-Cx. dated 29-08-2014 and

ratio of the said revision order is squarely applicable to this case.

9. In view of position cﬁaxp%ai_r_)erd in fqrggq@_[}g paras, _qujem_mgnyﬁpds that
there is ncs--.?ﬁé-riti mthe Eontehtidnsg of applicants that they are eligible to claim
rebate of duty paid @10% i.e. General Tariff Rate of Duty ignoring the effective
rate of duty @ 0%/4% or 59%. As such, Government is of considered view that
lower authorities are legally right in holding that rebate is admissible only to the
extent of duty paid at the effective rate of duty i.e. 0%/4% or 5% in terms of
Notification No. 4/06-CE dated 1.03.06 as amended, as applicable on the
relevant date on the transaction value of exported goods determined under

section 4 of Central Excise Act, 1944. Hence the Order- in- Appeal are upheld 1O
that extent.

10.  Government notes that the amount paid in exCess of duty payable (@ 4%
Or 5% in terms Notification No. 4/06 dated 1.03.06 as amended) on one's own
volition cannot be retained by Government and it has to be returned to applicant
in the manner in which it was paid. Accordingly, such excess paid amount/duty
which is required to be returned to the applicants, has already been allowed by
the original / appellate authority. Hon'ble High Court of Punjab & Haryana at
Chandigarh vide order dated 11.9.2008 in CWP Nos.2235 & 3358 of 2007, in the

1
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- case of M/s. Nahar Industrial Enterprises Ltd. Vs. UOI reported as 2009 (235)
ELT-22 (P&H) has also decided as under:- ' “

duty on export product whict was not payable — Assessea not entitled to refund thereof in cash

- Therefore, the lower authorities have rightly Ialibwe‘d the .re-credit “of the excess

paid amount of d-ufy in then cenvat credit _.aCéQUUt;

i1 GoVernmgent‘_ é_fs'or'no’te's_ that in somecases the ofigihé! authority either
; deﬂ'ied-__rebat-e,'WHére"_exrclse' duty paYéb_ié' WaS NIL in -'-té_rms ‘of Notification
No.4/2006 dated 01.03.2006 read with Notification No.21/2002-Cuss: dated
- 0_1.103_.-2_002 or 'con-ﬁfm'ed _,"'re'_c_:overy_ .of - rebate erroneousfy -séhct_ioned on the
ground that duty Wﬁé_:s”not pa_féb'lé by theapphcant As held '-i:h__':e_ibcjv_é parés,' the
rebate is ad:n_jisjs'ib.lél oniyto the .ex__fent' of 0%/4%/5% as __i:nhe”ca-s"e' maybe
111 Further, notwithstanding the above Government observes that when the
‘goods are _a_bsolﬁteiy ékempted- from payment {3f duty, 'th_'e ésééssé_ cannot pay
: duty as per S'ec‘_cio:n SA(_iA)' proviso Wh'ere}n it'ﬁas b:eén_ '_p.rdvi‘cled “that where an
exém'btion under éub—é’ection -(.1) in respéc__t of any ex‘cfsable -Q'OOdS: from the
~ whole of duty of .exci-se- leviable thereon has béeﬁ Q‘ranted absolutely, the
manufacturer of such excisable goods shall nof pay the duty o_f.echs_e_ on such
goods”.  The Notification No.4/2006 dated 01.03.2006 issued under Section
SA(1A) of the Act, grants exemption from whole of duty of excise absolutely. So
applicant was requiréd not to pay duty. The amo.u.nt' e] p'aid': 'cannot--b:e tf_e‘ated

- ———— @ duly under Section 3 of the Act and therefore not admissible as rebate under
Rule 18 of Centra! Excise Rules 2002 read with Notification No.19/2004—CE(NT)
dated 06.01.2004. Moreovér, when goods are exempted from payment of duty,

no cenvat credit is permissible under Rule 6(1) of CENVAT Credit Rules 2004.

11.2  In view of the above, Government observes that the applicant was not
allowed to pay duty on the exempted goods as per proviso SA(1A) of Central
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© Excise Act 1944 and no cenvat credit on the inputs IS available under Rule 6(1)
of CENVAT Credit Rules 2004. Further the applicant has also not claimed that
the duty on such fully exempted goods has not been paid from such inadmissible
cenvat credit and therefore no re-credit is permissible in such cases. Hence,
Government finds that orders of recovery by original/appellate authority are

legal and proper.

12. In view of the above"discussions, Government finds no infirmity in the

Orders of Commissioner (Appeals) and hence, upholds the same.

13.  These Revision Applications are rejected as being devoid of merit.

14,  So, ordered.

07 )

I~ ‘—:,:;'(i_,_r-d__d
- _ ( RIMIHIM PRASAD )
Joint Secretary to the Government of India

M/s Intas Pharmaceutical Ltd.,
2™ Floor, Chinubhai Centre
Off. Nehru Bridge,

Ashram Road

Distt. Ahmedabad-382210

Attested

/N

0SD (Revision Application
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- GOI ORDER NO. 23-49/2015-CX DATED 29.07.2015

Copy to:
1 The Commissioner of Central Excise, Ahmedabad-II Comm;ssmnerate
Customs House, Navrangpura Ahmedabad -380009.
2 The Comm!ssmner of Central Excise, MumbaiI Commxssronerate 115
New Central Excise Buﬂdlng, MKRoad Opp Charchgate Stat!on
: Mumbat-400020 L
The Commtssxoner of Central Exc:se Ratgad Commlssronerate Piot No 1,
_ Sector-17, Khandeshwar, Navi Mumbal 0206,
4. The Commissioner of Central Excise, Ahmedabad I :
5 The Commissioner of Customs (Appeals -I), Ahmedabad 7’th Fioor Central
: Exc:se Buxldmg, Near Po!ytechn;c Ambavadi Ahmedabad -380012
- The: Commlssroner of Central Excxse (Appea s), Mumbal -1 ZoneI
= Dadlshet Lane, Chowpaty, Mumbai- -400007 - :
7. Aihe Commissioner of Central Excise (Appeats), Mumbal~III Zone-I
' Dadrshet Lane, Chowpaty, Mumbai- -400007 b
8. The Joint Commissroner Central Exase Ahmedabad II Customs House
: Navrangpura Ahmedabad 380009 s
9. The Deputy: Commxss;oner of Centrai Exc:se (Rebate), Mantlme T
Commissioner, 3nd F[oor MSEB Bmidmg, Labour Camp,_Dharavr'
Mumbai-T : '
10. The Deputy Commlssroner of Centraf EXCJSe (Rebate), Ralgad'
: Commissmnerate Ground Floor Kendriya Utpacf Shulk Bhavan Plot No.
; 1, Sector-17, Khandeshwar Navi Mumbau 410206 ;
\/1’1/ Guard File.
- 12.  PAto IS (RA)

Spare Copy !

( B.P. Sharma )
OSD (Revision Application)



