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Thls revisnon apphcatuon is f‘led by the apphcant Commissm er of Central
Excnse Bangalore-II Commissnonerate agamst the order-m-appeal NO. 69/2011-
CE dated 24 03. 11 passed..fby the Commnssuoner of Central Exc;se (A‘ peals-I),

provnsrons of Rufe 18 of»*CentraI-~ ExCIse Rules 2002 read' wnth Sectlon 118 of'
Centraf Exc:se Act 1944 '

§ 3 Bemg aggneved by |mpugned order-m—ongmal the respondents filed

,. appeals before Commnsswner (Appeals), who allowed the appeal holdmg the



. . criteria,

rebate admnssrble sub]ect to condrtron thatathe respondents fulﬁll all the other -

4, Bemg aggrreved by the |mpugned orders-m-appeal the appllcant has ﬂled
 this revision appllcatlon under Sectlon" 35EE:v‘of Central Excrse Act, 1944 before

g Central Government on the followmg grounds.‘ o

4.1 The order-ln appeal No. 69/2011-CE dated 24. 03 2011 passed by

e Commussnoner (Appeals) is not proper, and Iegal The Commrssuoner ,

T I '_'(Appeals) has discussed elrglblhty
o f'.?'_to whether me‘assesseearsmehglble _ ,
S “ 'supplled to SEZ tlnlts / l:)eveloper’ relylng;on crrcular No 29/2006 -Cus.
' dated 27.12.2006. and. also circular No:6/2010 Cus.: dated:19.03.2010

of the {rebate clarm on_ly on the issue as
| ct of the goods

issued from ﬁle ‘F.No. DGEP]SEZ/13/2009 The Commrssroner (Appeals)[

E has erred ln not consudering the followmg rssues rnvolved |n the case |

% Letter of Undertakmg (Form UT
' paying duty ‘subsequently on'’
o lmproper as once the gooclsi h e been cleared under ‘_Letter of
o Undertakmg (Form uT- -1) on whrcl‘r no'.d'utyﬁ is requured to"be pa paylng .
| duty at a later date and clalmmg rebate of duty pald IS only “an after- o
f thought to convert accumulated Cenvat credit into cash and

. O] the supply of the goods without payment of duty after executlng,-“"’i |
un-ng the"’month of March 2009 and e

’ ,?(u) | regardmg the clearances Xm

time) is re-produced below

u:nder 'Drawback Scheme and thef
amount of drawback ellglble endorsed on the reverse srde of the relevant .
Bilis of Export In thas regard rule 12 of. Customs, Central Excrse Duties -
and Servrce Tax Drawback Rules 1955 (as it stood at. the relevant point.of

p ""‘:’ﬁlmg rebate clalm ls;[r



g ,'fRU/e 12 Statement /Dec/ara/ion to be made on e,\;oorts aﬂ7er than by post. - (1) In

the case of exparts oﬂ;er than by post lﬁe exporte/s shall at the l7me af export af the
| -goods - R “r

; : der ‘Duty Dra back'wScheme
';’.and the amount of drawback ehglble, has also been ~endorsed. n th




assessee - at a later date: le mn 25 .08.2009:: that the expert of goods
(06.3. 2009 to 25.3.2009) .is nothmg but only:-an. after-thought to mislead '

the department and claim the;. undue benefit i. e.,%‘rebate of duty as We" as.

the duty drawback srmultaneousty on ‘the: same tgoods fraudulently o
Order-m-appeal is totally- srlent on thrs aspect whrch rs a. valtd ground for -
rejection.. of claim. and - order-m-appeal havmg not drscussed about the

same deserves to be set asrde e : ST

5. A Show Cause Notlce was. |ssued to the respondent under Sectlon 35EE of -
Central EXCfse Act, 1944 to me_thechounter reply They: vide thelr tetter dated;,;{
19. 10 i glventhe foﬂomng' sbraissior : —

= ?Duty*oraw&ack along: it th
Dlwsion This is duly ackn

5. 3 The Respondents submnt ‘that "there was: agreatdeatofconfuston onf .

ellglbmty for Rebate of the duty pald on the goods cleared .to SEZ . |

Umts/Developers The Department was contending that Rebate was not ': :
permlssrble in case of supphes to SEZ Units since the same cr d not amount to. |
B physrcal export of goods out. of India. The td:- ad]udicating authority- has’ aIsof
taken the same stand in Order-ln-.ngmal No. 177/09 (R) dated 24 11 2009 The







fulfi lled, the claim:-for rebate of duty pald on the goods cannot be denied. In the
" instant case there is no doubt or. dispute - with regard to-these substantive

- conditions.

57 Itis ‘well settled posrtlon in Iaw that the rebate and other export‘
promotion schemes are incentive orlented beneﬁcnal Ieglslatlon lntended to boost _
exports and earn forelgn exchange for the country If the substantrve fact of |
~ export of goods is not in doubt or drspute and the duty has: been pald on the said
| goods and is accepted by the Department the exporter is entltled to the rebate
"~ of the duty pard on the goods exported The technical or procedural deviations
"~ cannot come in ‘the way of rebate of duty and defeat the purpose of export
”promotlon schemes o ' R

- 5.8 The CBEC - Circular No 418/51/98-.( dated 2-9—1998 [From
- F.N0.209/05/98-CX.6] was exammmg grant of rebate. of duty: pard on the goods
exported. The CBEC clarified. that that the notifications provide for rebate of duty
N l. only where, duty on such clearances. have been fully discharged No rebate, fully -
- or partially, shoutd be sanctroned where duty has not-been- pard or only partially -

_.paid for the.period in which. the goods have been removed from the factory of
 production. Tt s, however, - clarified - that rebate wrlt ‘be allowed

even in the cases where a manufacturer makes delayed payment of duty under
the provrs:ons of Central Excrse Rules, 1944 in respect of penod where export
goods were cleared... ' s o

- Case Iaws rehed upon by respondents

. Tablets Indra Vs UOI 2010(259)ELT 191 (MAD) s

) Re-modern Process Pnnters 2006 (204) ELT 632 (GOI)

. Re-Cotfab Exports 2006 (205) ELT 1027 (GOI) :

. Re-CCE Bhopal 2006 (205) ELT 1093 (GOI) R
« CCEVs Sun City Alloys Pvt. Ltd - 2007(218) ELT 174(Ra1 ) | |
o HPCL Vs CCE 1995 (77) ELT 256 (SC)



6. Personal hearlng ‘was ' “scheduled in - the ‘case on 14.12.12,
- Dr.M. Panyasamy, Deputy Commlssmner of Central Excise, E-1 D|V|5|on appeared
- on behalf of the apphcant department who relterated the grounds of revision

_'In‘ their ‘further submussnon Department |s relylng on varlous




7. Government has carefully tgone;'through the relevant case records and B
perused the rmpugned order-m-ongrnal and order-m-appeal

8. On perusal of records,. Government notes that respondents have madea

clearance’ of the impugned- goods to the SEZ Umt under specrf' ¢ UT-1 Bond :

No. 28/2008 dated 3.4.08 under Drawback scheme wrthout payment of duty, 1
under Notrﬁcatron No. 42/2001-CE (NT) dated 26.6.01 lssued under Rule 19 of‘“.

‘the Central excise Rules 2002. The respondents contended that they have o o
subsequently paud the applrcable duty of Rs487439/- vide debrt entry No. 598
~ dated 31. 3. 09 in Cenvat account wrth drsclarmer certlf cate that they are not_f,-f )
iclarmmg Duty Drawback on the sard export Govemment observes that there are. '
two- export benefit schemes whrch are stlpulated in: Rule 18- and Rule 19 of the o
| Central Exclse Rules and Notiﬁcatton issued thereunder Accordrng to the Rule EENEES
18 when any excisable goods are eXported on paymentof duty or duty is paid-on e

E _.materrals used in manufactured goods Wthh are: exported ‘rebate is granted* L

"SUbJect to condrtron oF hmrtatlon if any fulf llment of procedure specified. inc |

- concerned - Not:ﬁcatron i.e..:iin- Notification. 19/2004-CE(NT) dated 6.9.04.
~‘Whereas as per: Rule 19 excrsable goods[matenals can be exported wrthout[._'_‘ o

‘payment of duty from a factory of the producer or the manufacturer or. the;l
warehouse or any other premrses subject to condrtrons, safeguard and

procedures as specrﬁed by Notrf‘rcatron by the Board and for this very purpose

Notification. 42/2001-CE(NT) dated 26 6 01 is applrcable Government observes.
that these two provisions are two drfferent sets of - Rule which . provrde export -
benefits to the manufacturers/exporters and applies on different circumstances.

as stated abpve The manufacturer/exporter is free to opt one of the Rules

'whrch |s more benef' cral/surtable to h|m Once anyone of the two optrons is
exercrsed it attains finality and cannot be reverted back subsequently It is very A
much clear that the respondents have made clearance, of goods under UT-I Bond
No.28/2098idatéd 3.4.08 hence they have exercised the option to export goods
under Rule 19 and in no way it was further o‘pen for him to pay duty and claim



rebate thereupon In such a sntuatlon payment of duty cannot be treated aS

Govemment observes that Hon’bie ngh Court of Pun]ab & Haryana at
11. 9 2008 n CWP Nos 2235 &'3358 of: 2007 in the




Orderto. 2% /2013'Cx dated 07.03.2013

: ’~Copy to

1 M/s Radiall Indpa Pvt "Ltd., N025-D'
Bangalore-38 '

" asePeenya Industral ez,

2 Commtsswner of Central Exase (Appeals-I), Centtal Ex_clse 16/1 5"‘_:;
Floor SP Complex La!baug Road Bangalore-560 027 ' ‘; AT

3 ‘Deputy Commlssuoner of Central Excnse . E-1 Dwnsnon No. 161/1 1St Maln ,
' -«':«-;;:Road Seshadnpuram “Banga!ore—Sﬁeﬁz | g NI

4, Shrf MS. Nagara;a’ d

 (P.K. Ranfeshwaram).
OSD (Revision Applicatton) -

11






