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F.No. 198/39/2012-RA
GOVERNMENT OF INDIA
MINISTRY OF FINANCE
DEPARTMENT OF REVENUE
(REVISION APPLICATION UNIT)

14, HUDCO VISHALA BLDG., B WING
6" FLOOR, BHIKAJI CAMA PLACE,
NEW DELHI-110 066

- - Date ofIssue'zL??')/}f)/—_

ORDER NO. 21 /2015-Cx DATED 20.07.2015 OF THE GOVERNMENT OF

- “INDIA, PASSED BY SMT. RIMJHIM "PRASAD, JOINT SECRETARY TO = THE
GOVERNMENT OF INDIA, UNDER SECTION 35 EE OF THE CENTRAL EXCISE ACT,
1944,

Subject : Revision Application filed, Under Section 35 EE of the Central
Excise Act, 1944 against the Order-In-Appeal No.78-CE/MRT-
1/2011 dated 30.11.2011, passed by the Commissioner
(Appeals), Central Excise, Meerut-I

Appilicant : Commissioner of Central Excise & Customs, Meerut-1

Respondent : M/s Kanohar Electricals Ltd., Meerut
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F.Na.188/39/2012-RA
Order No.21/2015-CX dtd. 20.07.2015

ORDER

———This_Revision Application hasfbeen,ﬁied_by._the__ggmmissi,oneeotce_ni__@_L__Excise_&"__‘.-._._.W

Customs, Meerut-I (hereinafter referred to as Applicant) against the Order-in-Appeal
No.78-CE/MRT-I/2011 dated 30.11.2011, passed by the Commissiener_.(Appeals),
Central Excise, Meerut-I with respect. to Order-in-Original No.R-45/2010 dated

- 16.8.2011 passed by the Assistant Cornm?ssienef of Central Excis".e;' Division Meerut.

M/s Kanohar Electricals Lid., Meerut is the respondent in thlS case.

2. The brief facts of the case are that M/s Kanohar Etectnca!s Ltd., Meerut
(heremafter referred to as Respondent) are engaged in the manufacture of
' Transformers On 16 03 2010, the party fi Eed a refund cla:m for Rs. 11 98 563/— with
the jurlsdwtional Deputy Commisszoner on the greund that they had supp ied their said

goods ( Transformers) to their buyers Ws Maharashtra State EEectrrcaty Transmsss;on _

-Company Ltd and M/s West Bengai Eed:riClty Transmlsszon Company Ltd and at the
time of ciearance, they ‘had pach Central Excnse duty on the h[gher value but
_ subsequentiy the pnces were revrsed on the !ower sxcfe in terms of a prlce vanatlon
~ clause of the re!evant purchase erder/agreement entered mta between the party and
their buyers. The Adjudicating Authonty has reJected the refund c!alm v1de Order-ln-
Origmal No. R4S/2&10 dated 16 08 201{1 e 2 o

3. Being aggrieved by the 'Order—In' E}ri'g'fna-l- : the”r.'esponden-t- 'ﬁI’ed appé-a? with the
Commissioner {Appeal's)s who all owed the refund to the party vide Order-In-App%l No.
78-CE/MRT- 1/2611 dated 3@ 11.2011. '

4. Aggrieved by the Corrtm]"ssioher CApb-eal‘sj’s order, the applicant has filed
Revision Applscatton under Section 35EE of Centrak EXCIse Act 1944 on the following
grounds:-

4.1  That the Commissioner (Appeals) failed to appreciate that the price variation

clause has come in the existence due to Indian Electrical & Electronics Manufacturers’
Association i.e. IEEMA, i.e. there are some materials which are used in the
transformers whose prices are not final at the time of clearance but they are finalized

at later stage and the difference in prices of the said material causes
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difference in the price of transformers depending upon the quantity of material used in

the transformers.

4.2. That IEEMA is a national representative organization of manufactures of
electrical industrial electronics and allied equipment in India. That as a representative
of the electrical industry, IEEMA maintains dialogue with the Government of India, its
departments, electric utilities, users, standardization bodies, educational institutions,

research, development and testing agencies.

43 That IEEMA’s major activities are disseminating information about government
policy changes and statistics, representing views of the industry to the government,
evolving price indices for the same and formulating industry standards. That as the
representative organization of the electrical and industrial electronics industries in India,

IEEMA is a part of councils and committees constituted by the Government of India.

4.4, That IFEMA has been operating Price Variation clauses for various electrical
equipment including transformer. That it regulates the prices of Copper and Aluminum
and is vastly accepted in Government and Private buyers and supplies including State
Electricity Boards.

45 That there are various factors which control the prices of Transformers viz Price

of base metal i.e. copper and Aluminum, Steel, CRGO electrical steel and various

insulating materials.

46. That the goods were cleared from the factory on the documents of the
Manufacturer i.e. the respondent on the payment of Central Excise Duty. The price
variation clause between the buyer and the party is because of IEEMA Circular which
publishes monthly rate of base metal i.e copper and Aluminum, Steel, CRGO electrical
steel and various insulating materials etc. prevailing in the market. That the appellate
authority has erred in accepting the reason for changes in the prices of transformers
due to price variation clause as per IEEMA regulates the prices of base metals used in
the transformers i.e. Copper and Aluminum which are mainly used in the form of coil or
otherwise. That the quantity of these metals used in transformers is t0 be determined

and variation in the prices will contribute to the difference in the price of transformer

Page 3 of ¢



F.No.198/39/2012-RA
Order No.21/2015-CX dtd. 20.07 2015

and the duty attributed to the value shalf be rei unded to the party. That the quantum

of base metals used in each transformer is to be de’cermmed and difference in the

' prrces as per IEEMA crrcuiar are > neither nowhere dec{ared by the party nor o discussed W T

the order passed by the Ad]udrcatmg Authorrty

4.7. The appf cant p!aced rehance on the foi!owmg in the Case Iaws
* Traco Caties Ltd CE, COChin 2004 (1 72) ELT 33 (Tri- Bangaiore)
° Maurra Udyog Vs. CCE 2007 (207) ELT 31 {P & H HC— DB}
* Keihin Fie Pvt. Ltd Vs CCE 2010 (259) ELT 742 (CESTAT— Mumbar)

- 4.8 That the Order In Appeai on c!arm of refund does not appear to be legal and
| proper : S - '

4.9 Hence the Centra! Government_may be pieased to modn‘y the"Order—wAppealf_
No. 78-CE/MRT-I!2{)11 dated 30 11’" 011 t j : _' _
c;_uant:ty of Copper Aiummum or otherwrse 'b _ng: used in the m-' ufacture of each :

transformers be determ;ned and vc.rratron rrr prlces as ﬁxed by the IEEMA should formr |
the d:fference m Ehe Assessabfe Value artd the”duty mvoved shal_'be the Refund |

at the qus ntifi catron; of actuai =

amount subject to the ﬂ.r[ﬂlfmenf of other condrtlons as fazd down Lrnder sectlon 11 B of
CEA, 1944 or may pass such order as deerned i '

b In the cross ob]ectrons, the—, re_spo-r_r_denst,;' Mjfs .-"Ka:r_iohf_a_-r Electrrca!s Ltd has: .th.e
following scbm;ssrons ' e ' L

51 That the Refund claim filed by the Respondent was re]ected by the Assrstant_

Commrssroner on the erounds that the Respondents fasled to estabtrsh that the reduced

prices of the Transformers were patd by the buyer However he accepteo‘ that the

prrces of the Transformers were reduceo due to Pr:ce Varratron Cfause for whrch
Negatrve Prace Varratxon Bills were !SSUEd u

5.2 That in appeai the Commrssroner (Appeafs) accepted the subm*ssron of the
Respondents and the burden of excess duty paid was not passed on to fhe Customer i
He further held that in case there is. prrce variation: dause in the contract the prlces :
have to be treated as provisional and the benefit of reduction rn price has to be given
to the manufacturer. He, therefore, allowed the refund claim to the Respondents
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53 The present revision application has been filed by the Department in terms of
Section 35 EE of the Central Excise Act, 1944. The scope of jurisdiction of the Central
Government has been given in on the Sub-Section (1) of Section 35 EE. The order in
the present case does not relates to the four categories given in first proviso to Section
35B. Therefore, the matter in question as it relates to refund of excess Excise duty
paid on clearances of the Transformers, the final product, to the buyer on account of
reduction in prices due price variation Clause in the contract for supply of such
Transformer, the jurisdictional Appellate Authority is Appellate Tribunal and not
Government of India under Section 35 £E. Therefore, if the Commissioner of Central
Excise was of the opinion that the order of the Commissioner (Appeals) was not proper
or legal, he should have filed the appeal before the Appellate Tribunal under Section
35B of the Central Excise Act, 1944,

5.4 That on merits also there is no case for interference with the Commissioner
(Appeals) order in as much as the refund has been allowed to tHe extent of Centrai

Excise duty pald in excess on account of reductson in pl’lCE‘S as per the formu |
contained in the contract itself with defined variables. Therefore, the refund allowed
was to be extent of duty attributable to actual reduction in price of the Transformer. It
is also not-in dispute in-the- grounds of -revision application - that the axcise duty -paid
was not passed on to the buyer and was retained by the Respondents. The case law
cited by the Commissioner (Appeals) is applicable in the present case. In such cases, it
is a settled law that the price has to be treated as provisional and if there was excess
payment of duty, it has to be refunded back as in the present case the excess duty paid

was borne by the Respondents.

55 That the case law referred in support by the Department relates to the period
when wholesale price was approved by the Department and in all the cases cited, the
prices in question were fixed and form and there was no price Variation Clause in the
contract, if any. The facts in the present case are totally different as the contract itself
provided that the price was variable subject to price variation clause and formula was
given in the contract itself. Therefore, the Commissioner (Appeals) has rightly allowed

refund of the Respondent as per the settled law by the Tribunal and the various Courts

including the Supreme Court.
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6. Personal hearing in the case was held on 10.06.2015 wherein Shri B.V. Singh,
Assistant Commissioner, Central Excise, Dlvrsson-H Meerut-I appeared on behalf of the

;Departrneot -who rerterated -the -grounds_of -appeal.. Shn -Praveen . Sharma Advocate__

appeared on behalf of the party who relterated the repfy to the show cause notice and

stated that the appeal filed before the Revrs:onary Authonty is beyond ]unsdrctlon

7 Government has ca: efully gone through the reIevant case records and perused
the impugned Order-in- -Original and Ordemn Appea[

8. On perusal of records, Government observes that in the rnstant case the issue
relates to refund of thy caimed on the ground that the Respondent had supplied
transformers to the buyers Le. M/s Maharasntra State Electrrcrty Transmission Company
Ltd and M/s West Bengal Electncrty Transrmssron Company E_td and at the trme of

~ clearance they paid excise duty on hrgher value but due to prrce vanatlon the pTlC@S :

"were subsequently decreased by the buyer [n terrrrs of price var:atlon c!ause of

: purchase order/agreement between the supptrer and buyer The orrgmaf authonty

rejected the refund cFalrn on the ground that the respondent have farted to show that

‘they received iess amount than what was pard by them at the tlme of c[earance

' Subsequently, the Comm:ssroner (Appeals) heid the refund clarm of duty on account of

price varlatron as _}usuf' e Now the appircant has r Eed thrs Revrsnon Appl!catlon on -

' grounds mentroned in para 4 above

9 Government further observes t"rat under Sectron 35 ‘:E of the Cen‘ra[ Excrse Act,

1944 a Revrsron Apgotrcatron agamst the Orde| of Commassroner (Appeats) passed

_under Sectron 35 A ibid hes with Government on{y n° such orders retate to cases as

mentioned in provrsron to sub—sectlon (1) of Sectlorr 35(5) of the Act Sub sectron (1)
of Section 35 B of Central EX"'iSEl Act 1944 reads as under =

(1) Any person. aggrieved by any of the foﬂowmg ‘orders may appea'l t_o_--the-_ Appellate
Tribunal against such order - : -
(@ a decision or order passed by the Commrssroner of Central Exc15e as an
acijudlcatmg authority;
(b) an order passed by the Commissioner (A-p;oeals') under Section 33A
(©) an order passed by the Central Board of Excise and Customs constituted under

the Central Boards of Revenue Act, 1963 (54 of 1963) (hereafter in this Chapter
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referred to as the Board) or the Appellate Commissioner of Central Excise under
Section 35, as it stood immediately before the appointed day;
(d) an order passed by the Board or the Commissioner of Central Excise gither

before or after the appointed day, under Section 35A, as it stood immediately

before that day:

Provided that no appeal shall lie to the Appellate Tribunal and the Appellate Tribunal
shall not have jurisdiction to decide any appeal in respect of any order referred to in clause (b)
if such order relates to -

(a) a case of loss of goods, where the Joss occurs in transit from a factory to a warehouse
or to another factory, or from one warehouse to ancther, or auring the course of

processing of the goods in a warehouse or in storage, whether in a factory or in a

warehouse;
(b) 5 rebate of duty of excise on goods exported to any country or territory outside India or

on excisable materials used in the manufacture of goods which are exported to any

country or territory outside India;
(c) goods exported outside India (except to Nepal or Bhutan, ) Wffhow pa /ment of dut}/ if

d
(@ credi# of any duty “sllowed to be utilized towards pa/mem of excise du‘y orn ﬁnd/

products under the provisions of this Act or the rules made thereunder and such order is
passed by the Commissioner (Appeals) on or after the date appointed under section 109

of the Finance (No. 2) Act, 1998.

Further, Section 35 EE of Central Excise Act, 1944 states that '(1) The Central

Government may, on the application of any person aggrieved by any order passed under

Section 354, where the order Is of the nature refarred to in the first proviso to sub-section (1)of
Section 35 B, annul or modify such order:

[Provided that the Central Government may in its discretion, refuse to admit an application in
respect of an order where the amount of duty or fine or penalty, determined by such order

does not exceed five thousand rupees]”

10. Government finds that the issue covered in this Revision Application relates o
refund of duty under section 11B of the Central Excise Act, 1944, claimed to have been
paid in excess on higher value at the time of removal of goods for home consumption
to M/s Maharashtra State Electricity Transmission Company Ltd and M/s West Bengal
Electricity Transmission Company Ltd. This subject matter is not covered in the first

proviso to sub-section (1) of Section 35 B of the Central Excise Act 1944 and, therefore,
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Revision Application on this issue does not lie before Central Government under Section
35 EE of the Central Excsse Act, 1944.

11. Thus the Revision App[ication filed before Central Government in terms of
Section 35 EE of Centra} Excise Act 1544 fS beyond ]Ul’lSdlCthﬂ As such, th!s ReVISIon
Apphcatxon is dismissed for bemg non mamtamable The apphcant is at Etberty to file an

appeal bef_ore the appropriate au’chcnty_under Section 35 B of C_entral Excise Act, 1944.

12.  So, ordered.

(RIMJHIM PRASAD)
Jomt Secretary to the Govemment of India

Commlssmner of Central Excise & Customs
Meerut-I, Opp Chaudhary Charan Smgh Umvers:ty

Mangal Pandey Nagar '

Meerut-250005

Attested

(Shaukat Ali)
Under Secretary (RA)
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GOI ORDER NO. 21 /20315-Cx DATED 20.07.2015

Copy to:-

1. M/s Kanohar Electricals Ltd., Gangol Road, Meerut (U.P.).

2 ‘ The Commissioner (Appeals-II), Central Excise, Meerut-I, Meerut.

3. The Assistant Commissioner, Central Excise Division=Meerut, Meerut.
4. PA to JS (Revision Application).

L)./Guard File.

6. Spare Copy.

ATTESTED
&
g
(Shaukat Ali)
Under Secretary to the Government of India
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