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F.No.373/116/DBK/13-RA
GOVERNMENT OF INDIA
MINISTRY OF FINANCE

 DEPARTMENT OF REVENUE
(REVISION APPLICATION UNIT)

14, HUDCO VISHALA BLDG., B WING
6™ FLOOR, BHIKAJI CAMA PLACE,
NEW DELHI-110 066

Date of Issue. ;}9//5 .....

ORDER NO. 21/2015-Cus. DATED 10.07.2015 OF THE GOVERNMENT OF
INDIA, PASSED BY SMT. RIMIHIM PRASAD, JOINT SECRETARY TO THE
GOVERNMENT OF INDIA, UNDER SECTION 129 DD OF THE CUSTOM ACT, 1962

Subject . Revision application filed, under Section 129 DD of the

" Custom Act, 1962 against the Order-in-Appeal No.56/2012
dated 25.09.2012 passed by the Commissioner of Customs
(Appeals), Tiruchirappalli

Applicant : M/s Tirupur Sri Sentil Cotton Mills Ltd.

Respondent : Commissioner of Customs, Tuticorin.
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ORDER €

This revision application is filed by M/s. Tirupur Sri Sentii Cotton Milis Ltd.
(herein after referred to as the applicant) against the Orders-in-Appeal No.
56/2012 dated 25.09.2012 passed by the Conimissioner"of Customs (Appeals),
Trich:rapa!lz with respect to Order—zn Orrgmal No. 190/2012 dated 23 {12 2012 |
passed by the Assrstant Commrsswner of Customs Tutlcorm e T aare

2. Bnef facts of the case are that the appircant was m!ttaily granted drawback
for exports made by them under 9 shlpplng Bills: durmg the year 2006
Subsequenﬁy, show cause notlce Was lssued to the appiicant for recovery of
aiready sanctioned drawback on the ground that apphcant failed to produce the - -
ewdence for reai:zatlon of export proceeds in respect of Jmpugned exported
goods for which they were aﬂowed drawback Wzthm the period aiiowed under 2
Forezgn EAchange Management Act, 1999 mciudmg any extensmns of such period
granted by the- Reserve Bank of India. Later on, the ongmai authorlty vrde
[mpugned Order—m Orrgmai conF rmed the demand of Rs 1453144/[ a!ready
sanct;oned drawback under Sectron 75 of the Customs Act, 1962 a!ong With

‘ rnterest and tmposed penalty of Rs 1 D{J OOE}/- under Section 117 ibid

_3.-' Bemg aggrreved by the sard Order-ln Ortgmat apphcant ﬁled appea} before
Comm;ssroner (Appeais), who re]ected the same L

' 4 Bemg aggrieved by the rmpugned Order—m~Appea§ the appilcant has filed

thls rev:smn app!rcatlon under Sectton 129 DD of the Customs Act, 1962 before
Central Government on the foiiow;ng grounds

4.1.1 The export proceeds related to the shrppmg bsli for WhiCh the order in
ongmaf was issued have not been realized by us due to certain d|sputes between
us and the buyer. However we have made negotxatlons wrth the buyers who had
recerved the goods through medtators and fi nalfy we had concluded settIement

Accordmgly the buyer has agreed to pay the same in course of this year on

4.1.2 We have also approached RBI for extension to realize the export proceeds

under an exceptional situation. We had also made submission to original authority
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seeking one year time to produce the export proceeds realization certificate (BRC)

which was not considered by the authority.

4,13 Our request for granting extension to realize the export proceeds and
submit documents there to has been summarily rejected by the original authority
which is not justified.

41.4 We may be given one year time to produce the BRC evidencing the
realization of export proceeds failing which we will be put to irreparable loss and
hardship. We also assure to get necess=:y permission from RBI within a month
time. On submission of permission from RBI extending the time period for export

proceeds realization, the demand of the original authority will become infructuous.

4,2  Along with Revision Applications the applicant has also filed stay petition,
wherein, they also requested for condonation of delay on the ground that they
initially filed appeal before CESTAT and that CESTAT rejected their appeal as non-
maintainable and that now, they are filing this Revision Application with a delay of

41 days beyond stipulated period.

5 Further the Department vide their written submission dated 28.07.2014

mainly stated as under:-

5.1  There i-s‘ no provision under the Customs Act, 1962 for the officers to
consider the negotiations of bUyer and seller for making payment on installment
basis or whatsoéver. The departmental officers are bound to abide by the aéts and
rules made there under for recovery of drawback in case of non realization of sale

proceeds, within the stipulated time [imit under FEMA 1999.

5.2  As per foreign Exchange Management Act 1999, RBI is the proper authority
to grant extension of time limit for realization of sale proceeds and not the officers
of customs department.

5.3 The exporter, even though it was his duty to realize the sale proceeds
within 12 months from the date of export and if it could not be possible, can
get extension of time for such realization from RBI, as provided under

Foreign Exchange Management Act, 1999, had failed to either realize the sale
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proceeds or to get such extension of time form RBI or come forward
voluntarily to pay the ineligibie drawback amount availed with interest. Even
after .'the P stage appellate forum dismissed barty‘e appeal and the
Commlssroner (Appeai) upheld the order of Order- in- Orrgrnal the party not

-come forward to pay the undue drawback beneﬂt ava;led already

6. - Personal hearing Was scheduled in thls case on 15 04.15. Personal hearrng_
was atterlded by Shri A.P. Velussaml Managmg Director on behalf of the
Company, who rejterated the grounds of revrsron appl;catron The Departmeﬂt'
Vide !etter dated 24 03.2015 requested that ’che appea! may be decn:led based on
commems already submttted

£ Govemment has careful!y gone through the relevant case ‘records avarlable
m case ﬂle oral & wrrtten subm:ssrons and perused the lmpugnecl Orcler—ma-

_ Original and Orclers—m-Appeal

8. On perusal of records, Govemment observes that the exporter were

granted drawback wrth regard to exports made by them vide Nine (9) shtppmg.'

bri[s Subsequently, demand of cirawback already sanctlonecl was conﬂrmed on

the ground that the appl;cant had falled to furmsh proof of havrng realrzed saie
proceecls in respect of lmpugned shlppmg bills wzthn the stlpulated period ie. 6

- months in the mstant case nor have they produced any proof of extensron of

time given by Reserve Bank of Ind:a Commlssxoner (Appeals) upheld l:he

rmpugned Orcler-m~Appeal Now the apphcants have ﬁlecl th;s revrsron‘

appllcatlon on grounds mentsoned in para (4) above and also fi led stay petltlon

- wherein, they have requested for condonatton of deiay

9 Govemment notes that m the 1mpugned case tbe appllcant claimed to

'have received copy of lmpugned Order- ln—Appeal dated 25 09 2012 on

18.10.2012, while, the Revision Apphcabon was fi led on 14.10.2013 i.e. after

v---approxrmately -one-year-from- date of- zmpugnedﬂrder—:n Appeal - As such;the—

Revision Appllcatton prima fac:e appears to be time barred. Government finds that

the applicant has filed condonation of delay stating that they initially filed appeal
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before CESTAT. Hence, Government first proceeds to discuss the issue of time

bar.

9.1 Government finds that applicant filed appeal against impugned Order-in-
Appeal before CESTAT on 12.02.2013.CESTAT vide Order No.40301/2013 dated
22.07.2013 held that appeal shall not lie before the Tribunal as order passed by
Commissioner (Appeals) is in respect of drawback claim. The appeal was
dismissed as non maintainéb}e and appellant was held to be at liberty to file
appeal before Government of India who will consider, the condonation of delay in

filing appeal under law.

The time calculation for filing revision application s as under:-
A. Date of receipt of impugned OIA 18.10.2012
B. Date of filing appeal before Tribunal 12.02.2013
C. Total time taken for filing appeal before Tribunal A-B=116 days
D. Date of communication of Tribunal’s order 22.07.2013  20.09.2013

Date of receipt of Revision a'pplicamtioi-'} 08.10.2013

m

F. Time taken to file Revision Application from receipt of Tribunal’s order
D-E=23 days
. . ——.G. Total-Time taken from date of receipt of Order-in-Appeal in filing Revision

Application excluding time lapsed in CESTAT =~ C+F= 139 days.

As such, after excluding time elapsed before tribunal the apﬁlica.nt filed this
revision application in 49 days after initial 90 days pericd, which falls within

condonable limit of 90 days. Hence, Government condones the said delay.

10. Now Government proceeds to examine the Revision Application on merits.
Government observes that the provisions of recovery of already sanctioned
drawback have been prescribed under Section 75 of the Customs Act, 1962 and
Rule 16A of the Customs, Central Excise Duties and Service Tax Drawback Rules,
1995. The relevant provisions are reproduced as under:
“SECTION 75. Drawback on imported materials used in the
manufacture of goods which are exported. - (1) Where it appears to

the Central Government that in respect of goods of any class or description
5
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manufactured, procesced or on which any operation has been carried out
in Indja , being goods which have been entered for export and in respect
of which an order permiféing the clearance and load/'ng thereof for
expor‘at/on has been made under sectfon 51 by the proper officer, or being

goods entered for axporf by posz‘ una’er secaon 82 and in respecf of which

‘an order perm/mrzg cfearance for exporfarlm ﬁas been made by fhe proper j

officer, a drawback should be a/fowed of duf/es of customs chargeab/e
under this Aa‘ on any lmported matenals of. a c/ass or descrfpt,lon used in

the manufacture or processing of such goods Or ¢ armng out any operat/on

- on such goods, the Central Government may, by notification in the Offi c;a/

Gazette, direct z‘hat drawback shall be allowed in respect of such goods in
accordance with, and sub]ecf to, the rules made Una’er sub—secfron ).

Prowded that no drawback sha// be af/owed under this sub-sectfon in

: respect of any of the aforesaid goods Wh/ch fhe Cem‘ra/ Govemment may,

= Ay rules made under 5ub~sectfon 12 specrij/, if the export Value of such

gcods or cfass of goods is less fﬁan the vafue of z‘he rmportea’ mafenals

. Used IH the manufacture or processing of such goods or carfymg oat any

operaz‘fon on such geods or c/ass of goods or is not more man such

: pe_'rcenrage of fhe value of the -/mported matena& used i i the manufacture

- or processing of stich goods or banymg oaf-aﬁy' operaffon on stich gbOds

or class of goods as z‘he Central - Governmenf may, by notrfcarfon in a‘he '
Official Gazeffe, Specﬂj/ in this beha/f

Prowded furfher that where an Y drawback has been a//owed on an 4
goods under thrs sub _section and the sale proceeds in respect of such
goods are not received by or on beﬁa/f of the exporz‘er in India w;fbm the
time a/fowed under the Foreign Exchange Maﬁagement Act, 1999 (42 of
1999), such drawback shall except under. such crrcumstances or such
condfffons as the Cenfra! Government may, by rule, specify be deemed
never fo have been allowed and the Ceni.’raf Governmem‘ may, by ru/es

aagjustment of the amount of such drawback.

- made under sub-section (2), specify the procedure forrfﬁekrecovefy or

e
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(1) Where an amount of drawback has been paid to an exporter or a

person authorised by him (hereinafter referred to as the claimant) but
the sale proceeds in respect of such export goods have not been
realised by or on behalf of the exporter in India within the period
allowed under the Foreign Exchange Management Act, 1999 (42
of 1999), including any extension of such period, such drawback shall

be recovered in the manner specified below.

Provided that the time-limit referred to in this sub-rule shall not be
applicable to the goods exported from the Domestic Tariff Area to a
Special economic zone.

(2) If the exporter fails to produce evidence in respect or realisation of
export proceeds within the period allowed under the Foreign Exchange
Management Act 1999, or any extension of the said period by the
Reserve Bank of India, the Assistant Commissioner of Customs or the
Deputy Commiissioner of Customs, as the tase “may be or Deputy
Commissioner of Customs shall cause notice to be issued fo the
exporter for production of evidence of realisation of export proceeds
_ within a period of thirty days from the date of receipt of such notice
and where the exporter does not produce such evidence within the said
-period of thirty days;-the Assistant Commissioner of Customs or Deputy
Commissioner of Customs, as the case may be or Deputy Commissioner
of Custorns shall pass an order to recover the amount of drawback paid
lo the claimant and the exporter shall repay the amount so demanded
within) thirty days of the recejpt of the said order:

5/0.

5/02/2006)
e sale

ceeds has been rea//'.éed, the

LIST &
pro

ﬁ}blw'ded that where a paffacf}‘ th
amount of drawback to be recovered shall be the amount egual to that
portion of the amount of drawback paid which bears the same
proportion as the portion of the sale proceeds not realised bears to the

fotal amount of sale proceeds.

(3) Where the exporter fails to repay the amount under sub-rule (2)
within said period of thirty days referred to in sub-rufe (2), it shall be
recovered in the manner laid down in rufe 16,

(4) Where the sale proceeds are realised by the exporter after the
amount of drawback has been recovered from him under sub-rufe (2)
or sub-rule (3) and the exporter produces evidence about such

7
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realisation within one year from the date of such recovery of the
amount of drawback, the amount of drawback so recovered shall be
repaid by the Assistant Commissioner of Cusz‘oms or Deputy
Commissioner of Customs to the clafmanf

_11. The above provrsrons provrde for recovery of drawback Where the export

Management Act 1999 mc!udmg any exterrsren of such perrod granted by the

Reserve Bank of India. In the present case it is an undlsputed fact that the sale
proceeds for the goods exported under e 9. shrppmg brlis ‘have not been
rea!rzed The applicant has not adduced any e\ndences showsng realization of
export proceeds ‘within strpu[ated time limit of 6 months (as subject Shlppiﬂg Bills
.pertain to 2006) from the date of exports sn respect of impugned exports
'"_Further the appircant also farled to submit any extensron from Reserve Bank of
India regardmg tlme hmft for reahzatson of export proceeds Under such
'csrcumstances Govemment r nds that the appilcant has been correctEy he}d as
rirable to pay back the drawback avaried for the reason of fail ure to realize foreign
_exchange remrttances wrthm stlpuiated tlme Eimit of 6 months or within such
' extended time perxod as permltted by Reserve Bank of Indra, if any. Therefore
the !ower author;ties have r;ghtly conf" rmed the recovery of said drawback

amount aiong wrth mterest and rmposed penalty

: 12. ' irs view of above, .Government fi nds no mﬁrmrty rn Order of Commissioner

(Appeals) and hence, uphoids the same.
13. Revision_'a_ppticati,on- is tht-;s rej.ecte_d being _devoid-'of merit.f.
14,  Se, ordered.
2580,
(RIMEHIM PRASAD)
Joint Secretary to the Government of India

~..-M/s. Tirupur Sri Sentil Cotton. Mr[ls i_td = s / e

S.F.302, Andipalayam,
‘Mangalam Road,
Tirupur- 641687
Tamilnadu.
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ORDER NO. 21/2015-Cus. DATED 10.07.2015

Copy to:
1. The Commissioner of Customs, Tuticorin.

2. The Commissioner of Customs, & Excise (Appeals), No.1, Williams Road,
Contoriment, Trichirapalli-620001

3. The Asst. Commissioner of Customs, St. John Inland Container Depot,

Tuticorin

4. Guard File.

5. PAto IS (RA)

Me Copy

ATTESIED
(r /
.4

(B.P. Sharma)
OSD (Revision Application)
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