RE: ERED
SPEED POST

F.NO. 195/958-984/11-RA

GOVERNMENT OF INDIA

MINISTRY OF FINANCE
(DEPARTMENT OF REVENUE)

14 'HUDCO VISHALA BLDG., B WING
6"' FLOOR, BHIKAJI CAMA PLACE,
o NEW DELHI-110 066

e Date of Issue ‘7/'27',)

| ",T‘ZORDER NO. __zggg;;_gx DATED . 5 3,2g;3 OF THE GOVERNMENT |
. ~'OF INDIA, PASSED BY:SHRI D P SINGH, JOINT SECRETARY TO . THE -
3 .‘,;}'_‘GOVERNMENT OF INDIA UNDER SECTION 35.EE OF THE CENTRAL E)€CISE,!‘-
ACT, 1944 o AR

’ ,Sub]ecgt L ‘ntf-;Rewsaon Appllcatnon ﬁled under Sectton 3SEE of

- the Central-Excise Act, 1944 against the-Orders-' .

- Uin-Appeal 'No. 392-418-CE/MRT-II/20116 dated -
29.7.11 passed: by the: Commlssioner (Appeals)- :
Central Excise, Meerut—II '

CAppicant  : M/sSidhant Chemfca!s Moh. Ther, Sambhal,.
L T V,Dlstt Moradabad _ ,

Respondent -~ : : Cdinmiési‘oner’, of ,Cve‘n_tvra‘:{‘ Excise ) _Me_erdtf_ll e

woockkk




ORDER

These revision appllcatlons are f led by the appllcant M/"" Srdhant

dated 29 7.11 passed by the Commlssroner (Appeals) Central Excrse, Meerut—
II wrth respect to respectrve orders-m-ongmal passed by Deputy
Commrssroner/ Assrstant Corhmnssrone of Central Excrse Division-Moradabad.
2.
claims under Rule 18 of the éentral Excnse Rules 2002 read wrth Notrﬁcatlon
No 19/2004-Central Excrse NT} dated 06 09 2004, in respect of Central

, ; . "ppeals were ﬁled before
. Commrswner'(Appeals) on the followlng grounds ; ‘

(@ The Aut -
: takmg mto consnderatlon t'he fact that lnvestrgatlon agalnst the apphcants
' regardmg fraudulent avarlment of CENVAT Credlt in respect of mputs shown
as purchased from J&K based umts was stlll gomg on.



(b)  The fact that an investigation regarding fraudulent availment of Cenvat
credit was in progress against the Applicants, was well before the
Adjudicating Authority. The - appropriate : course of action before the
Adjudicating Authority was to wait for: the outcome of the investigation
“initiated against the Applicants and to decide the matter only after taking into
. consideration the outcome of the ongoing investigations against the

| _}Applicants
(c)  As per the available Intelligence, the Applicants was availing CENVAT
_ credit in respect of some raw material on the basis of bogus invoices issued

by J&K based unit and utilizing such CENVAT Credit towards payment \Of duty

under rebate clalms This CENVAT Credit, out of which, the duty was paid~by

‘the Applicants on the impugned exported goods, was availed by them in aA_ s

fraudulent manner.and hence the rebate of such: duty becomes madmissuble |

Ato the Apphcants and hence the impugned Orders-ln-Origmal regardmg" s

sanction of rebate to them are not mamtamabie R

(d) The Apphcants has taken .Suo-moto credit on mputs and used the same ,
to pay Central Excise duty on final products by ‘themselves wuthout any"‘-" o

supervision, so the department cannot take any responsrbiiity on whatever
‘,adjustments are done by them at their level. o

;" (e) The respondent department relies. upon the ‘Hon'ble Supreme ‘Court
_ decision in the case of Commissioner of Customs Vs. candid Enterprises
.v___reported in 2001 (130) ELT - 404 (SC) where: it:was held that "Fraud nullifies .
everything" and hence the sanction of rebate claims on the basis of decisions
which have so far been given in favour of the assessee are not sustainable.

(f). . The grounds on the basis of which these appeals were filed were ’not f
fresh grounds in as much as the fact that'investigations were ‘going on
;against the Applicants was very well before the Adjudicating Authority.
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@ That in the instant case the integrity of the party is under doubt due to
,avallable mtelllgence/mformatlon Such huge refunds/rebates appear to be a
B gfraud on the exchequer by the Apphcants only to take benef' t of techmcalltres

3'1 After due process of law Commlsswner (Appeals) decided 'the-a‘ppeals
vrde order-ln-appeal No. 4-24—CE MRT-H/09 dated 20 1 09 and 74 to 79/08
: dated 9 5 08 by way of remandmg back the case to onglnal authorlty The
«j,v.\applicant ﬁled revision. apphcatlons 'before Cehtral Govemment a h

was ﬁled by the department on the ‘ground thatCenvat credlt avalled by., the
appllcants was under mvestagat&on and while the rebate was sanctloned This
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was the position when the revenue appeal was taken up for decision by the
Commissioner (Appeals) initiall'y.‘ S\ubseq'uéntly* on issuance of order of
remand by the Joint Secretary (Revision), further proceedings in the matter of
investigation has resulted in issuance of notice to the applicants. |

4.2 In the present case the matter relates to proprietary of rebate claim
sanctioned by the jurisdictional Assistant Commissioner as per provisions of
~rule 18 of Central Excise Rules, 2002 read with CBEC circulars and
supplementary instructions. There is no dispute regarding infringement of any
provisions contained in rule 18 or the relevant CBEC circulars or the
~ supplementary instructions. The dispute is. regarding fraudulent availment of
Cenvat _credit ..Awhi‘,ch_,. is.gaverned by provisions of Cenvat Credit Rules; 2004.
The export has been undertaken after payment of duty. Proper procedure of
export has been followed and is not being disputed. In the circumstances
question arises in. the matter is whether fraudulent availment of Cehvat can
. be considered as -a reason to deny rebate: which is governed by separate
'\}.provi_sipns of rule 18 of Central Excise Rules, 2002 and whether the provislons
of fraudul'ent Cenvat can override the provisions of rule 18 in the matter
~governed excluswely by provisions of rule 18 In-Para 6 of the order, the
' Commissioner (Appeals) has rightly: pointed out that the issie before hirn is
| whether.the sanction of the rebate claim was premature. This question has
not been answered in the order though taken up initially. Therefore the
Commissioner (Appeals) has erred by proceedmg to decide the case without
deciding whether the sanction of rebate claim was premature.

| 4.3 The revenue had protected not only the Cenvat allegedly byffraud but
had also included the amount of rebate sanctioned to the Applicants as
demand. Thus since revenue had already protected the alleged fraudulent
Cenvat and had also sanctioned the rebate therefore the Commissioner
(Appeals) should have not taken the notice in to consideration. Thus before
deciding upon the revenue \appeal it was imperative on the part ‘of the
Commissioner (Appeals) to decide whether the sanction of rebate claim at the
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‘Orlglnal stage of investigation was premature keeping in mind also the fact
-~ that revenue including ' sanctioned rebate has been protected The
: oCommlssmner (Appeals) has failed to do so and has decnded the issue

otherwise before decudmg the ‘maturity of the rssue though his’ off‘ce ‘himself

took up maturity of the sanctlon of rebate in the very lnltlal stage of deCIdlng
i the case. Therefore the: order |s bad in Iaw '

4 4 The appllcants also places rellance on other CBEC cwculars cuted below
.,whlch specuf‘ cally asked and dlrects the proper officer to sanction : rebate

Sancbort of rebate clalms arid not the Cenvat documents whlch are not{“part
vand parcel of rebate Moreover ‘CBEC c:rcufar ‘dated 03, 01 2003 and
01.10.2002 are crystal clear which hold that rebate claim is to be pald |n cash
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and within three months. In both these circulars there is no reference that in
case of dispute of fraudulent Cenvat rebate should be held up or be deénied.
There is clear cut directive to pay interest on rebate if the sanction is made
after three months. CBEC has also clarified that rebate be sanctioned even in
case of duty paid on inputs in area based exemptions: units like in J&K. In the
 circumstances there was no reason to deny the rebate. Thus the order of
Assistant Commissioner granting rebate was fit,: proper and justified.

46 Applicants submit that the issuance of the notice upholds their
contentions that issue of fraudulent Cenvat is a separate issue governed by
‘ v:provisihons of Cenvat Credit Rules, 2004, There. are separate provisions under

| ‘.f.Cen..traLExc.isez.law«.whic_b:'dea,l,stc_,withwcases.‘.xe,tated..ltoz;ﬁaudulent availment of

Cenvat and there .also exiss 'separate mechanism to recover such fraudulent

avallment of Cenvat If it is_alleged- that Cenvat- credit has been availed

fraudulent the mechamsm allews the: department to deny Cenvat ‘recover
»y:_.nterest and impose penalty but there . is" “no: mechanism to deny - ‘rebate.
:,‘Therefore the setting aside the orders—m—ongmat is- absolutely  wron g, St ;_3 -
,leQal and without authonty of law. - | - I

R

47 The jAbpucants‘furthef;{;assert their submission by example of fiormal = -

‘business transactions. In normal : business. -transactions between a
‘manufacturer and the buyer if Cenvat is considered fraudulent by the
department a notice to show. cause is issued to the manufacturer for
disallowance and recovery,of Cenvat credit of duty but the manufacturer is-
';\not forced to either not to recover the duty. from the buyers nor the amount
“recovered from the buyer representing the duty portion is asked to pay to the
department before decision of the notice -and further decisions through
- appellate proceedings. Contrary to the above inthe present case the duty
paid ;by | the Applicants as per provisions of rule 18 is rebated by the
,department as the same cannot be recovered from the foreign based buyer.
The purpose of granting of rebate is to compensate the manufacturer of the
duty paid but not recovered from the foreign buyer. By denying the same the
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Commlsswner (Appeals) has deprived the Appllcants what was due to them
- as transactlon value of the export goods (cost pald by the buyer (+) duty to
- be rebated by the department It would be notlced that besides demandmg
‘ fraudulent Cenvat alleged to have: been avalled by the Appllcants notrce has
’ also been |ssued demandlng rebate of Rs 4, 24,18,033.00. The sald amount of
~ Vrebate demanded from “the Appllcants ‘includes the amount of

Rs.1,20, 17 530 00 sanchoned by the ]urlsdlchonal Assnstant Commussroner

Central ExC|se Moradabad wde 27 orders in orlgrnal and now set asrde by the

’ ;Commlss:oner (Appeal)

By 5. Personal heanng was schedule in thls case’ on 212 3,
| of appllcant hearlng was held on 26.2; 13. Shri S I‘("Mathur Adv d Shr
S.C.Dabral, Consultant appeared for hearing on 26.2.13 ‘on behalf of the.
' appllcants who relterated the grounds of mvrslon applicatlon and statedf that
in . this case show cause notlce No. IV-CE(9)CP/Mentha/Enq/08-09/Partv
‘6A/1268 alleged fraudulently availed cenvat credit from duty was pald on ‘said
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exported goods, is still pending-.adjudication pefore common -adjudicator
CCE(Adj), Delhi. Shri D.D.Mangal, Assistant Commissioner, Moradabad
appeared on behalf of respondent department who submitted that the orders-

in-appeal being legal and proper may be upheld.

6. Government has carefully gone through the relevant case records and

perused the orders-in-original and orders-in-appeal.

7. On perusal of records Government observes that the original authority
initially sanctioned rebate claim. The department preferred appeal against
impugned orders-in-original on the ground that duty was paid on ‘exported
- . goods from fraudulently availed cenyat;ﬁtedit;jn,,.,resoed of inputs shown to
have been procured from various units including the units situated in Jammu
& Kashmir who were availing area based exemptions. The Commissioner
(Appeals) set aside the impugned -orders? and at!owed the appeai of :the
department ‘Now the appltcants have ﬁled these revision appltcattons on the
. 'grounds stated at para (4) above. - B '

.8, +Government notes that apphcarvt |s malnly contendmg that ongmat f

‘documents, as duty paid goods were . exported by ‘following. the 1atd down
procedure, that the dispute regardmg fraudulent availment of cenvat credit is
* to be decided in terms of Cenvat Credit Rules 2004, and said proceédings for
‘re‘covew" of 'wrongly availed cenvat credit’fca'nndt,be reason: to deny rebate -
claims which are governed by rule 18 of Central Excise Rules 2002 read with
“Notification No.19/04-CE(NT) dated 6.9.04,-that revenue Interest is aiready
brotected by show cause notice No.IV/CE(9)CP/Mentha Enquiry/08/08/Part
" ,6A/1268 dated 19.1.10 issued by CCE ‘Meerut-1I for entire amount of Cenvat
" Credlt of Rs. 103458670/- taken dunng the penod June 2005 to September
'2008 that enquiry in the matter conducted by Noida and J&K Comm|55|oner
did not reveal any such discrepancy. On the other hand applicant
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department has stated that |mpugned orders-ln—appeal being legal & proper
may be upheld

9. Government notes that ln these cases. the duty was pald on exported
goods from the cenvat credit and department after conductlng mveshgatlons
in the matter issued a show cause notlce as stated above for recovery of said
wrongly avalled cenvat credlt The apphcant has stated that sard show cause
notlce is pendmg ad]udlcatlon before common ad]udlcator CCE (Ad]) Delhl
’ Department has also conﬁrmed the same Vlde letter dated 19 2 13

10 Govemment notes that the department has been drsputmg the
B payment of duty on the export goods as the duty Was pald from wrongly

o : .Government may, by notrﬁcatlon grant rebate of duty pard on such exasable
00;;5 or duty patd on matenals used |n the manufacture or prooesmg of

notlﬁcatxon t' 9
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The provision of said rule stipulate that rebate of duty paid an excisable
goods exported is admissible. The notification NO.19/04-CE(NT) dated 6.9.04
issued under rule 18, stipulates the condition and procedure to be followed
for availing rebate claim. In this case, payment of duty is in dispute and case
matter for recovery of wrongly availed Cenvat credit is pending adjudication'.y
In view of above, it would be premature to decide the admissibility of rebate
claim till the decision is taken by adjudicating authority in the show cause
notice dated 19.1.10. Therefore, in the interest of justice, the case is
required to be remanded back for fresh consideration. ‘

- 12. In view of above position, Government sets aside the impugned orders
and remands the.case back to.the original authority for denovo consideration
of rebate claim on the basis of outcome of the above said show cause notice
dated 19.1.10 in the ongoing adjudicating proceedings.

13.  Revision Applications are being disposed of in above terms.

14. So ordered.

(D.P.SINGH)
Joint Secretary (Revision Application)

M/s Sidhant Chemicals ‘

Moh. Ther, Sambhal, M

Distt. Moradabad v /

(UP) e
- "w 0‘\\ \
, ¥ 108 M‘:Lh



- Order No. 2e0— 224 12013-Cx dated oe. o3, 2013

Copy to:
1. Commlssmner of Central Exuse & Customs, Meerut-II Opp Shaheed
 Park, ‘Near Ashok: Ki Lat, Delhi Road Meerut-01 e

2. Commlss:oner (Appeals), Customs & Central Excnse Opp Meerut
UnlverSIty, Mangal Pandey Nagar Meerut

3 Deputy/Ass:stant Comm:ssnoner, Central Excuse & Serv:ce Tax D|V|5|on,
Moradabad. v

PAtoJS(RA) | i _’ TN

5 . Guard Flle

OSD iRovnsnon‘App ‘catlon){: b
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