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Applicant : Mr. Mohamed Noorudeen.
Respondent : Commissioner of Customs, (Airport & Air Cargo) Chennai
**********
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This revision application is filed by Mr. Mohamed Nocrudeen,(her_ein’éﬁer
referred to as applicant) against the Ord-er-in—Appeal No.433/2012 dated 23.05.2012
%_Ta-,-fea—srsed— : -byﬁéemm’rss_'ro Aer—of -Custem— (Aepeare}",ﬁ-; Chennal, —with ;_—-re-seeeEte%Q r_e;ie-rr-'rn-,—-- —
' riginal No. 26/2011 dated 05.08.2011 passed by Additional Commissioner of
C’ustoms,(Airpert) Chenna‘r.. - ' e

2. Brief facts of the case are 1 Jt the app[rcant is a frequent traveller When e,
'_arrrved at the Chennar Arrport he had not c!eared hls ‘baggage booked in hIS na efbut_
abandoned it and left the airport. The ofﬁcers of the AIU rdenuf ed the packages ryrng
unclai rned near Arrlrnes Operators Commr’ctee srtuated in ﬁne arnvai hail of the Arrport
_' Orr an examrrratron of the baggage they were found to contarn eEeftronrc goods :
_ watches one kg Ivery/Cream colcrured powder and one kg grey cnr ured powder.--
' Samp!es were érawn frem the serzed powders under a mahazar and Were sent to the

: -Endran Irrstrtute ef Tecnnoiogy (ITE‘) Chennar for testrng and were reperted as Beta -

_baggage goeds and were prohrbrted . rterns under Sect on 10(3 c:u f‘he .Drugs and
--VCosrnetrcs ACL, 1940 and rmported wrthout preper Hcence they were conﬂscated
‘:-absoiutely by the Iower authonfy under the Customs A{ZT: 1962 The asso_rted
goods and - Watches berng in Lracie quantrty were afsc corrﬁscated b
adjudlcatrng authorrty under Sectrens 111(d) s and (m] of the Custo -,
but were alfowed to be redeemed on payment of fine of Rs. 21 68 OGO/ |
125 of the Customs Act, 1962. Pena ty under sectron 112 (a) of Custom :
Rs 5,45 OG{}/‘ was also imposed an the applrr.arrt : =
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E | Being aggrieved by the said Order-in-Original, applicant filed appeal before
Commissioner (Appeals) who vide Order-in-Appeal dated 23.05.2012, upheld the Order-

in-Original and rejected the appeal in toto being bereft of merit.

4. Being aggrieved by the impugned Order-in-Appeal, the applicant has filed this
revision application under Section 129 DD of Customs Act, 1962 before Central

. Government on the following grounds :

4.1 That the order of the respondent is against law, weight of evidence and

circumstances and probabilities of the case.

4.2 That the seized goods are not prohibited item and according to the liberalized

policy the electronic goods can be released or re-exported on payment of redemption

fine.

4.3 That he is the owner of the electronic goods and Iridium and is claiming the
same and also willing to redeem the goods on payment of redemption fine and has also

-made requestto permit him to re export the same.

© 71,840/-per kg does not belong to the applicant, he is abandoning the same and hence

he has no objection to confiscate the same.

4.5.  That he brought the goods of lesser value, however the officers asseé_se_d._the
value of the goods on higher side. The original valuation of the seized electronic
goods is Rs. 23,55,000/- but the authority enhanced the value to Rs. 43,36,000/- for

which no materials were available before the authority.

4.6.  That there is no evidence before the adjudication authority to enhance the value
.of the goods. The adjudication authority before passing the adjudication order ougnt to
have asked the department on what basis the goods had been re valued,ahd_ihow
authority enhanced the value from Rs. 23,55,000/- to Rs. 43,36,000/-. - '_:\(Vi:t.hou‘t
asking for anything the authority mechanically passed the adjudication orde';r-iagn:’d ‘the
appellate authority also failed to look into the same and simply glossed over a'm:j;péiésed
an ex parte order in favour of the department and simply accepted the version. of the

department without any basis. Further no materials have been supplied to the

3
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through reply to show cause notice dated 06.04.2011 sent to the adjudlcatr
with request to supply the documents relating to valuation, no material was_supp ied tc
the appellant to defend the case at the time of acl]udrcataon proceedlngs Thus l’E !S

clearly proved that the department SUo rﬂotto had increased the value WItheut any

basis or documentary evidence and more over the adjudlcatlon authorlty had fa led oy

apply its mind while acceptmg the enhahced value of the department ahd appellate
autherlty also failed to cons;der the same whlle passmg the smpugned order '_ :

l4 7. That the goods seized by the Customs Department I.e (ZGB) MlC!’O SD cards
i were valued by the Customs Department at the rate of Rs. IOD/ each.’ Subse ueatly
they enhanced the value to Rs 200 whrle ad}ucllcatlon proceedmgs \ '
: 'Whereas in earller adludrcatlorl orders passed by the Acldztrerlal CG‘ i f
_Ctlstoms (Azrport} at Chennalfl" nc:hy for arl earli er perlod the gooe’s were va':_, ecl :;t a
lC}WGI’ rate ; i Sl i . e :

4 8 That the 3) astlc watches are of lesser rate and the same are avallable rrf the

market for Rs 26 to 30 each but the departmerit assessed the value orz the h\lgher smie
- ,-wmthcrut any ba&s - - z e - ‘

4. 9 That- it ts_-_el-ear‘evttﬁenee frem:"fthielr ewrt recordthatthevhavene

' same Further once the authorltzes ha\fe accepted the valuatlan they Sheu
'.by thelr precederzts ahe stoppect from actme te the centrar*;s (1989 <
Calcutta Ghanshyam Che}ra and HCP no 391 of 28{}6 ' '

"'4 IU That the ad;udrcatzon authorfty has relled upon the mtemet prlfes r‘o,rl m‘vmg
_the Jaluatfon in respect of selzed geods In thlS regartl he subm;tted that the Hori'ble
Supreme Court case reperted in 2000(117)ELT 49 (Trrbunal) Aggarwal D|strtt1aters ( PY
‘Ltd Vs Commlssmner of Customs New Delhr whereln Apex Court categor Stategl |

that “Documehts dssplayed on mterrzet not re lable be ing unsrghed and
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the same is not reliable material. However, the adjudication authority has relied upon
the value displayed in the internet is against the verdict of the Supreme Co_Urt. Any
orders/judgments passed by the Apex Court is binding on the adjudication authority or

Court under Article 141 of the Constitution of India.

4,11 That the applicant has relied upon following case laws in support of its request
for applicability of Section 125 of Customs Act, 1962 in its case :

o« Mukadam Rafigue Ahmed 2011(270) ELT 447 (GOI)
o Mohamed Irsath Order No. 269/2011-Cus dated 05.05.2011 (GOI)
¢« Mohamed Ramzan 1995(75) ELT 207 (GOI)

o Escorts Harson Ltd Vs. Commissioner of Customs, Mumbai 1599(107) ELT: 599
(Tri-Mumbai) |

"« Jamal Allapitchai Order No.109/2004 dated 31.03.2004 GOI)

"+ Jabban Iiyas & Others Order No. 212-221/2007 dated 27.04.2007 (GOI)

__»_ Hargovind Dash Vs Collector of Customs-1992(61) ELT 172(SC)y ————— "~

s Sheikh Jamal Basha Vs GOI 1997 (91)ELT 277 (AP)
» Shabir Ahmad Abdul Rehan 2009(235)ELT402(Bom)

s Yakub Ibrahim Yusuf Vs Commissioner of Customs, Mumbai 2011('263')ELT
685(Tri Mum)

4.12 That the Hon'ble Supreme Court( full bench) has delivered a judgment on
30.09.2011 in Om Prakash’s case Vs UOI wherein it is categorically stated that the main
object of the enactment of the said Act was the recovery of Excise duties and not really

to punish for infringement of its provisions.

4,13 That the impugned order dated 23.05.2012 be set aside to re-assess the 'va]ue
and to permit re-export of the electronic goods and Iridium and reduce personal

penalty and redemption fine.
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5 Personal hearing in this case held on 13.03.15 was attended by Shri (S
Pa!anlkumar authorized advocate on behalf of the applicant who. reiterated the
grounds of revision application. Nobody attended hearing on bef‘al*c D__e_

6..  Government has carefully gone through the relevant case reco

————(ase ﬁF.e,_or:aL&Wntterpsubmmsefeee::’rﬁciL pemsee#the—rmeugned—@rdeﬁrr ,@rrgfna : nd'—"%
Order-ImAppeal :

-7, Govemment cbserves that on examlnatlon by the Customs Ofﬁcefs of the
unclairned baggage held as be ongmg to the appilcant as vern‘"ed from the baggage
' tags affixed on lt mrsce!taneous eiectronlc goods as detarled m Order m Onginaf dated
05.08.2011 rmtlaliy valued at: Rs. 23 55 OOO/ and subsequently vatued at RS
: 43 ,36 OOO/ were recovered in trade quantty as non bonande baggage a“'f" ! ith 1

of cream coioured powder and one kg of" grey ce[oured eowder Th’

personal pena!ty on *‘he app} cant ef Rs 5 45 GGOf—f. Jer Section 112
‘Act 1962 Aggrreved iy the Drde., appllcant f led appe
__(Appeals), Who uphe{d the @rder-m Or|g ﬂaI Vide E}rder m—Apeea._date

Now the applicant has chalenged the rmpugned Order—m
: stated in para 7 ' '

on the greunds
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‘8. Government notes that basic facts and findings are not disputed in this
application.  The applicant has cited various cases/judgments and has made
submissions that valuation is too high and requested to allow re- export of the
impugned electronic goods and Iridium powder on reduced personal pena!ty/ﬁne
Government finds that the applicant, arrived at Chennai Airport from Colombo wsth ,
electronic goods etc. in trade quantity alongwith chemical substances known as Beta
Methazone Dipropionate Powder and Iridium Powder which he initially abandoned at
the airport. The applicant appeared before the Superintendent Airport, Chennai only on
14.11.2010 in response to summons issued to him. He was arrested on 14.11,2010 and

remanded to judicial custody.

L Government notes that import of Beta Methazone Dipropionate Powder - and
Iridium Powder does not constitute bonafide baggage and their import is proh'ibited
without an Import Llcence and registration certificate in terms of the Customs Act

1962 read with Drugs and Cosmetlcs Act, 1940. The applecaht was ad’mftediv nc* in
possession of any such licence and certificate f(;r }:h_é legal import of the mpugned
items. It is seen from the records that the substance was in loose condition wthout

~any-fabel orbatch no., etc. Moreover, the applicant did not smecfy the contents of h
baggage or declare its nature, quantity and actual value to the Customs and did not
possess or produce any documents showing the licit p'rdcure_ment of the g.oo_ds._'.ThIs
reveals that the applicant is guilty of smuggling the goods into India. The: ;f_f;_pﬁi'_ifcant
abandoned the above referred goods and left the Airport to escape af; ]

Department. The applicant claimed in his application that the impugned goodsdi
belong to him and that he was abandoning the same is not tenable in as muéﬁ_—?és:;;:é't
the applicant has claimed ownership of items other than the impugned goods found in
the same baggage. Therefore, the order of the lower adjudicating authority which was
upheld by Commissioner (Appeals) in absolutely confiscating the Beta Methazone
Dipropionate Powder and Iridium Powder under Section 111 (d),(}) and (m) of the

Customs Act,1962 read with Drugs and Cosmetics Act, 1940 is just and valid.

'10.  Government further notes that with regard to the assorted electronic go_ods%_;a_iso

the applicant failed to make a true declaration as envisaged under Secti
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Customs Act,1962. Further being in commercial quantity, they do not constitute bq 3
fide baggage in terms of Section 79 of the Customs Act, 1962 read with Para 2.20 of
the Foreign Trade Polj ICy in force. Therefore, the goods are liable for confscatlon under
: 'Sectzon 111 (d), (I) and (m) of the Customs Act 1962, Government h ds that the
- order of conﬁscatron and allowing the goods for redemptron on payment

imposition of pena Ity by the ong inal authonty is ndh’dy upheld by the
(Appeals‘) and is not to be rnterfe ed wrth

11 Government observes that the applfcant has rarsed a plea regarding vaiuatron of
the assorted eiectromc goods brought by hrm The Customs authontzes have. vafued
the goods on the basis of ereva irng market rates and takmg snto consrderatron the
type brand etc and also based on relevant mformat on searched and retneved from
'---the mternet and Natuona£ Import Data Base after a[low;ng the usuai rebate whrch rs
correct The Apex Court {ﬂ the case of Auto Stores vsC_-__“(Exg rt):_ o

: that avarfabie NIDB data of comparab 2 :

.}sthe pIea of ovfer‘: va!fdatr‘o-n is notacc:eptah!e andthe val e}"a opted.

-authonty and dpheld by Commlssroner( Apoea s) rs sustarned as per
warrant mterference ' el :

12, f As regards the p!ea of the apphcant to reduce the redemptlon _f n
penalty, Government notes that the redemptron t" ine and oenaty in
ongmai adjudrcatrng authonty and uphetd by Commrssroner (Appea Is)-a 0 _ % |
'and 12% of the value of goods respectrveiy Keepmg in vrew the gravzty of oﬁ’ence'and =

overall crrcumstances of the case, the same are reasonable and there 5 no grodnd for
the;r further reduct gt : :
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13 Government observes that the applicant has also reguested to permit re-export
of impugned electronic goods and Iridium. It is an undisputed fact that the contents of
his baggage were not declared by the applicant upon his arrival at the Airport.
Therefore, applicant contravened the provisions of Section 77 of Customs Act, 1962.
‘Government further observes that the goods brought by the applicant were prohibited

(Beta Methazone Dipropionate powder and Iridium powder) and in CdmmEFcial
'bo-r'a

quantity (assorted electronic goods and watches), and hence do not const u"t'a‘
fide baggage in terms of Section 79 of the Customs Act, 1962 read with provusmn of
Para 2.20 of EXIM Policy in force. Government notes that provision for re-export of
baggage is available under Section 80 of the Customs Act, 1962. However, as this will
apply only in the case of declared bona fide baggage, the applicant is not eligible for Ee
export of impugned goods. In similar circumstances, Central Government has denied
re export of goods in the case of Hemal K. Shah reported in 2012 (275)ELT 266 (GOI).
_Further, the Hon'ble Supreme Court in the case of CC, Kolkata Vs Grand.Prime Ltd
2003(155)ELT 417(SC) has suppor‘ed the view that goods ‘which are liable to

~confiscation cannot be allowed to be re exported Govemmenf aiso nnds that' %he facts

of the case laws relied upon by the applicant are different from the
“Hence, Government is of the view that, the request of the applicant to re

(electronic goods, watches and Iridium) is not legal and proper and cannot be allowed.

14.  In view of above circumstances, Government finds no infirmity in the impugned

Order-in-Appeal and therefore upholds the same.
15, Revision Application is thus rejected being devoid of merit.

"16.  So, ordered.

(RIMIHIMPRASAD .
Joint Secretary to the Govt. of Indua

Mr. Mohammad Noorudeen,
8/21, Bharati Puram, 2" Street,
Chrompet Street, Chennai-600044 i
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- Order No, /14 - Cus _ dated 2015 .

Copy to:

; ""1‘:""""‘_'The Conrlrmss:omar Customs (A[rport & Cargo), IntegraLed Au’ E
Chennai- 600027

- Sl The Comm:ssroner of Custom (Appea[s) Custcms House Chennat

L3kl Tha Addrtional Commrssnoner of L,ustoms A[[’DOE‘t Custom House
. _001 e s

G ShEEG Pa[ant Kumar Advocate No 10 Sunkuram Street 2”d Floor Chennai—
& .600001 T - .
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