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This revision application is filed by M/s Cotton Clothing Corp_ora:tjon of

Indfa, A-116, Njew__ Friends Colony, New Delh_i-_1i00_66 _(.herei'naft_er referred.'_tb as
the applicant) agaihs’t_ the Order-in-Appeal NO;MUM-CUSTMéAXP%APP-SQ & 90-13-
14 dated 18.6.2013 passed _by_fhe Co'mm:i__s:s'ji_.oner_of. Customs (Appeals), Mumbai
Zone-III with respect o Ordefr'-in~0r'igihél""'-N'O;AC/SYZ.B?}77/2'01-2/A.DJ:_/'ACC dated
16.12.2012 passed by ‘the Asstt_;'_corﬁhﬁis'si@nei— of Customs, DBK(X0S), ACC,

Duties & Service Tax Drawback Rules 1995 read with Section 75 A(2) of Customs
 Act 1962, _ 's"ubsequénﬂy,‘_‘the- -'o.r-;g;;;a,r authority \f/_i'dé:;';hjpﬁgrﬁeq- Order-in-Original

confirmed the demand to the tune Of_Rs._?",l:_S,BQS/{. of already  sanctioned
drawback to be recovered from the export_er.'a_f(jng"with; interest. '

3 Being aggrieved by the said Ordér-in-—Or_igina_!_, .'the applicant filed appeal
before Commissioner (Appeals), who rejected the same and ordered that the
stay application and appeal is hit by'limita'tion_ clause and is rejected on merit.

—

e "'Beéngraggri'eved*by“the "i'mpUQn'edﬁrderq‘n':Aj:)beafrth’c—fT:lppﬁcant has fileg—————
this revision application under Section 129 DD of Customs Act, 1962 before
Central Government on the following grounds:
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41 The applicant on the issue of limitation stated that they had neither
received the show cause notice nor the notice for personal hearing. The findings
of Commissioner (Appeal) in this respect are erroneous as the department has
completely failed to furnish the proof of sending of SCN and PH notice. As the
applicant’s office is in Delhi the next PH notice was received late. It is to be
appreciated that it is a matter of fact that they have received all the bank
- realization- certificates within the stipulated time and were in possession of the
applicant all the fime. They had nothing to gain in hiding/keeping the same with
th'em._ Had they received any communication, they would have furnished the
same immediately to the department. It is not the case that they have received
the BRCs late. Thus revenue were in haste in confirming the demand without
making any Sserious efforts in, providing the basic opportunity to the applicant
which is an apparent denial of natural justice. Thus on this ground along, the
srder for recovery of drawback is likely to be set aside Or otherwise the applicant
may be granted the well deserving opportunity for submitting all the documents

- ber’ore—-‘ehe-appro;}riaterauth-orr-ity-.-— s

47 1In terms of Section 128A of the Customs Act 1962, the Commissioner
appeal has been divested with the power of remand and accordingly is an
authority that was duty bdund to find the factual position by giving the suitable
opportunity to the applicants. It is completely and platant denial of justice and
the proceedings could have been terminated at the maximum Commissioner
(Appeal)- stage if she would have perused all the documents. The Commissioner
(Appeal) held that the sub rule (1) of rule 5 of Customs (Appeals) Rules, 1982
states that the applicant shall not be entitled to produce before the
Commissioner (Appeals) any additional evidence, whether oral or documentary,
other than evidence produced by him during the course of proceedings before
the adjudicating authority with certain exceptions and the applicant was not

faced with any such exceptional circumstances. The Commissioner (Appeal) held

(WB)
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that she cannot appreciate the documents at this stage. The aforesaid rule
clearly says "pther than evidence produced by him auring the course of
proceed/ngs before the adjudicating authority”. The Commissioner Shou!d have
: appreéia.ted “the fact. 'tﬁat it'_ is not the case where 'sQ.me. documents -'Wefe’ :
presented earlier and in addition the 'appf-i:cént.'wahtéd. to submit additional
documents before he’r. She on one hand'-he:#d:_t’h_at -nefther an_y ﬁrepiy-.to'- SCN was

vSme"Itted nor persoh_é! hearirng _wa_s'j attended - th'é' abp_l_i_cam_t,_' _ther_}:'__th_'e" questiog '

was not at all given any valid :-'oppb'rfu"nity to pr_éé.éht__thé_i,r',casé-. ‘Thus these are

obviously eXCeptiQna_-l c1rcumstancesand in "théf_'f.ﬁ,’férest ;_‘c-afj: -j'_usfice; the

Commissioner (Appeal) “should have at least

applicant, ~

given an opportuntty to the
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sub-rule (3) and the exporter produces evidence about such realization
within one year from the date of such recovery of the amount of
drawback, the amount of drawback so recovered shall be repaid by the
Assistant Commissioner of Customs or Deputy Commissioner of Customs

to the claimant.

The above rule clearly show that even after recovery the exporter produces the
onCs the Drawback: shall be disbursed. However in the instant case the applicant
is repeatedly informing about realization of export proceeds well in time even
then the authorities have confirmed the order for recovery of drawback which is

against the policy as well intentions of the Government.

45 The denial of drawback is wrong and without any basis. This is not a case
where the export has not taken place. This is not a case where the foreign
exchange has not been realized. This also not a case where the foreign
_exchange has been realized beyond the stipulated time. It is a case where the
_decuments do existed at all the time but Gnly owing to. the communi;gu‘gfq_r]_g%g _
the same could not be submitted. In view of above, the impugned order is not
based on facts without any tangible evidence and is bad in law and hence the

impugned order deserves to be set aside.

5 Personal hearing scheduled in this case on 27.3.2015 was attended by
Ms Priyanka Goel, Advocate, on behalf of the applicant. She stated that their
appeal has been rejected on the ground that the evidence submitted regafding
gxport remittances before Commissioner (Appeals) is fresh evidence and cannot
be, considered. Whereas these are not fresh evidences but the very basis for the
case to allow them the benefit and should be considered. Nobody attended
hearing on behalf of department. However, the following submission was made

by- the ‘Respondent vide their letter F.No.S/3-Misc- DBK(XOS)—887/2010—11/ACC
dated 26.03.2015 :

®

h



@ The exporter did not come up with the evidence for realization of export
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(1) The exporter was issued 2 Show Cause Notice dated 15.05.2010 with a
Personal Hearings on any working day between 15.09.2010 to 16.09.2010 to
Exporter's address as declared in the Ship'pjng_' Bill but exporter had failed to
reehf the 'same.r Further, before a_djudicat_in_g' the case, Personal Hearing
intimation Memo dated 01.10.2012 a‘n&"‘éi_f'lt)}z_012 were sent to attend the
Personal Hearing on 19.10.2012 and 07.11.2012 respectively. The Show Cause

Notice dated 15.05.2010 as well as Personal Hearing intimation Memo dated

01.10.2012 and 31.10.2012 did not 'retuir_n__éd]__baj_ci;_ by the postal authority.

How_eve'n-the_-expo.rfi;er'had neither attended the personal hearing nor 'éubm'i_tted |

any 'writf_en su‘bmisSioﬁ. -,M.Q_reoi/er_, i.n'RéfJ__i.Sibn_ Ap’pﬁ_’i_ica_tio'n_,_th_e Appeﬂant .h_i'mself

admitted that as the appellant office s in Delhi, the PH notice was received late, _

_Thefefére,"_ the contention of the expe&e% thatthe appellant had ne:ther Vreee_i\_/ed

the show cause notice nor the notice for PHIS wrong and baseless.

proceeds at any time before, during or ai‘tertheISSUance of ShowCause Notlce, .

Personal Hearing, before the adjudicating authority. Therefore, & Demand of
N‘o;Ac/sYz3_377yzo1’27AéJ]ACC""aat_éd"16_;-1’1;2j01f2___?*'_;--._.' o
()  Against the ~ Order-in-Original "fNo_Ac_/;sY/3‘3'77/2o1’2/AD3"/ACC'  dated
16.11.2012 AC/SY/3377/2012/ADJ/ACC dated 16.11.2012, the Appeal was filed
by the exporter befere fhe.Cojm'miss_i_en.er(Appea_!), Mumbai-III on 10.01.2013

Drawback amount of Rs.7,13,398/- was confirmed  vide Order-in-Original

(4)  The appeal was Ireje__cted vide Orqer-iﬁ,-'Abpea:i'No.f _MuméCﬂsteEh';AxP:—APP_
89 &19‘0-13--14 '.'da_te&'j" 18.{_)6.___2‘.{).13 :paéeedi by _Cp.m"missi_-erier';_.:Cus:to'__'ms_tAp.p_eal),
Mumbai-IIL. In the _sai__d "Qrde_f,'_at pa_ra"3; it iS '_rtjn_ehtiened that during the per'sqnaf
_hearing_'whi¢h=waé ﬁxedon 12..03'.201'3, the"é'u.t!_qciiri'z.ed__re_p.res.entati-ve for".che
appellant stated fhat all B_'IiCS received but not subnﬁi_&éd as they did no_t know of

the procedure; that CA certificate was submifgted_ Ib_Ut 'wés not able to show d'_ate

—

of submission. Fur_ther,, a-s per para_4 of the said Okder~in-Appeal, theka&)ell_aﬁt_ R

stated that the Personal hearing memo was received late hence they could not

attend hearing as their office Is situated in New Delhi. Submission of CA
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certificate to lower authority is not established. At para 5 of the said O-i-A, it is
mentioned that before adjudicate the case, ample opportunities of personal
hearing was given, no proof of realization of exports proceeds were made
available to the Department. Appellant has not submitted proof of submission of
documents to the lower authority. Therefore, the question of natural justice
does not arise. |

(5) In-view-of the above; the Order-in-Appeal rrMum—Custams—AXP—APP—S‘}} &
g0-13-14 dated 18.06.2013 passed by Commissioner Customs (Appeal), Mumbai-
111 is proper and legal.

6. Government has carefully gone through the relevant Case records
available in case file, oral & written submissions and perused the impugned

Order-in-Original and Order-in-Appeal.

7- Government observes that the applicant was initially granted drawback for

exports made by them. Subsequently, show cause notice was issued to the

' 'a'p'p'i%cant"'fo'r'“recovery"of' drawback '_'a'i'ready sanctioned ~on” the"'ground‘ FRE

applicant failed to produce the evidence for realization of export proceeds in
respect of impugned exported goods for which they were allowed drawback
within the period allowed under Foreign Exchange Management Act, 1999
including any extension of such period granted by the Reserve Bank of India.
Later on, the original authority vide impugned Order-in-Original confirmed the
demand of already sanctioned drawback. Commissioner (Appeals) upheld the
impugned Order-in-Original. Now, the applicant has filed this Revision

Application on the ground mentioned in para (4) above.

8. Government observes that the provisions for recovery of drawback already
sanctioned have been prescribed under Section 75 of the Customs Act, 1962 and
Rule 16A of the Customs, Central Excise and Service Tax Duty Drawback Rules,

1995. The relevant provisions are reproduced as under:
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; “SECTION ' 75, Drawback on importeqd materials used in the
manufacture of goods-Which are exported, - (1) Where it appears to the
- Central Government that ‘fn'_respect_of_ 'gt__)od's of any_'ciass or description_ fhanufactured,

i 'processed__or_on_which any',opetation..has be_én'_cafried c_)_ut_._ in India + being goods which

e made Uner b section ().

- Provided that no drawback shall be allowed ¢

" this sub-section in respect of
'é_rjy of tﬁe__éfofesaid-_'ga_t_:'_cls;_"y\fh:frch the Centra%Governmentmay, by rufesmade under
i : 5ub—s:éc'ti0n (2), speCIfy,lfthe export :g;:_IL'i:e:_'ofﬁ's_.;_j'cﬁ_ ggods or class of ';a';_oo'd's'_‘_ié :.le"s_s. than

'ntral"_Go.\.?er'h'mént may, by rule, specify be

deemed never to have been allowed and the Cént'r'al__(”;o'vérnme_nt may, by rules made

under Sub~Secti0n (2), specify the proceduFe for the recovéry or adjustmént of the
amount of such drawback. Y

e i ‘_ﬁ_f__‘_f_fﬁ_‘___i_‘_ TEONRINT ot e R T —



471/78/DBK/2013-RA
Order No.02/2015-Cus dated 25.04.2015

(1) Where an amount of drawback has been paid to an exporter or a person authorised
by him (hereinafter referred to as the claimant) but the sale proceeds in respect of
such export goods have not been realised by or on behalf of the exporter in India
within the period allowed under the Foreign Exchange Management Act, 1999
(42 of 1999), including any extension of such period, such drawback shall be

recovered in the manner specified below.

Provided that the time-limit referred to in this sub-rule shall not be applicable t© the
goods exported from the Domestic Tariff Area to @ special economic zone.

(2) If the exporter fails to produce evidence in respect of realisation of export
proceeds within the period allowed under the Foreign Exchange Management Act,
1999, or any extension of the said period by the Reserve Bank of India, the Assistant
Commissioner of Customs Or the Deputy Commissioner of Customs, as the case may
be or Depuly Commissioner of Customs shall cause notice to be issued to the
exporter for production of evidence of realisation of export proceeds within a period
of thirty days from the date of receipt of such notice and where the exporter does
not produce such evidence within the said period of thirty days, the Assistant
Commissioner of Customs or Deputy Commissioner of Customs, as the case may be
or Deputy Commissioner of Customs shall pass an order to recover the amount of
drawback paid to the claimant and the exporter shall repay the amount so demanded
within) thirty days of the receipt of the said order: '

Provided that where 2 part of the sale proceeds has been realised, the amount of
drawback to be recovered shall be the amount equal to that portion of the amount of
drawback paid which bears the same proportion as the portion of the sale proceeds
not realised bears to the total amount of sale proceeds.

(3) Where the exporter fails to repay the amount under sub-rule (2) within said
period of )thirty days referred to in sub-rule (2), it shall be recovered in the manner

laid down in rule 16.

(4) Where the sale proceeds are realised by the exporter after the amount of
drawback has been recovered from him under sub-rule (2) of sub-rule (3) and the
exporter produces evidence about such realisation within one year from the date of
such recovery of the amount of drawback, the amount of drawback so recovered
chall be repaid by the Assistant Commissioner of Customs 0Or Deputy Commissioner
of Customs to the claimant. :

g.1 The above provisions provide for recovery of drawback where the export
proceeds are not realized within the period allowed under Foreign Exchange

Management Act, 1999 including any extension of such period granted by the



~ parties and the appl_ijcahf_ is directed to exténd_fu]!__'coope_rdtibﬁ-.. =
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Reserve Bank of India. However in the impugned case, the applicant has
claimed that sale proceeds were receiv_ed by them within the stipulated period

and that the Commissioner (Appeals) has held that she cannot appreciate the

documents at this stage. Under such cir_c:unﬁstan_t:es, Government finds that the Sa

Bank RemittanceCertiﬁcates'-are required to :b'e".VErEﬁ_e'd__ to determine their
validity and as to whether the export p_rdée_eds__ were received within the

stipulated period as claimed by the applicant. It wasthe r'es"po_n'sibility of the

'_ a-ppiicant to subnﬁit' _eyidehce of re_c'eipt of-{-s'a':le_f p-rpce'eds'.Vim.med;ia'te_ly upon

receipt which they admittedly failed to do instead of wating for adjudication

‘proceedings to be initiated. However, _‘irf--%hé*ir‘jter'es_t_f_of_ justice, the applicant is

directed to approach the original authority Within two weeks Of receipt of this

-~ order with all relevant documents as presented before Commzsszoner(AppeaJs)
~ to enable the authority to verify the same fo its satisfaction in accordance with
lawand passswtab]e orders. ASSUCh,thecaSEIS eqmredtobe remanded for

fresh Cofisi.deratidf_‘;- g

9 : deernme'dt, th_ere_fo're', sets aside thelmpugnedOrdersand femands the

- se back to original authority for fresh consideration in the fight of above

~ observation, ‘Reasonable opportumty df hearing istobeaffordedto concerned

- 10.  The Revision Application is disposed of i:n_ above terms :

11:So: ordéred.

 (RimjhimPrasad)
: Joint'Secre_tary (R‘evi_s‘idri Application)

— — M/sCotten-Clothing Cerpo ration-of-Ind _ié ,fm——f—_ﬁ%'—k-—f ,—%k——f e

A-116, New Friends Colony,
New Delhi-110066 :

10

Rl

——
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GOI ORDER NO. 02 /2015-Cus DATED 29.04. 2015

Copy to:

1. Commissioner of Customs, (Export), Mumbai Zone-III, Air Cargo Complex,
Sahar, Andheri East, Mumbai-400099

2. Commissioner of Customs (Appeals-1I1), New Customs House,-Mumbai

3. The Assistant Commissioner of Customs, DBK (XOS), Air Cargo Complex,
Mumbai

4. Ms Priyanka Goel, Advocate, A-103, Defence Colony, New Delhi-110024
-2~ Guard File.
6. PStoJS (RA)

/7. Spare Copy

(B.P.Sharma)
OSD (Revision Application)
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