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‘ ORDER

A ReVISlon Application F.No. 375/ 71/ B/ 2016- RA dated

14.09.2016 has ,been filed by- Sh. Syed Talib

referred to as.the applicant) against the Commissi
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oner (Appeals)fs Order_

No CC(A) Cus/ D1/ Air/ 504/ 2016 dated 20. 06.2016 whereby the order

lof the Additional|Commissioner of Customs, IGI A
confiscating absolutely Agold bars \welghi-ng 4000
1,04,49,360/- an‘d lnﬁposing‘a penaity of Rs. 20

has been upheldl

2. The appltcant has filed the Revision Appllcatien mainly‘ on the

ground that upholdmg of absolute conF scatlon of the gold bars by the

Commissioner (Appeals) is erroneous as the gold

and the same ‘should be allowed to‘be redeemed on ‘paan_ent of |

redemption finejand reasonable penalty.

3. - Personal Hearing in this case was granteg
on 12.07.2018 and 03.08.2018. But the applicant

hearing on both the dates and no request was

date of hearing

to the applicant twice

received for any other

for any genuine reason from which it is 'implied that thel

applicant is not interested in availing the hearing. Hence, the Revision

Application is taken up for a decision on the |basis of available case

records.
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Hussaln (hereinafter -

irport, T-3, New Delhl
grams valued at ‘Rs. .

lakhs on the applicant )

is not prohibited goods o

did not appear for the

o "“;
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4. From the revision application it is evident that the applicant does
not dispute the Commissioner (Appeals)’s order regarding confiscation of
the goods which were brought by him illegally from Bangkok in violation
of Customs Act, 1962 and the Foreign Trade (Development and
Regulation) Act, 1992 and his request is li'hited to a point that the
confiscated gold may be released on payment of redemption fine and
penalty.

5. As reg‘ards’ confiscation of gold bars, it is observed by the
Government that the Commissioner (Appeals) has upheld Additional
Commissioner’s order df absolute confiscation of gold on the premise
that the gold brought by the applicant had become prohibited when it
was sought to be smuggled in by hiding tﬁe same inside the baggage.
But he has not cited any legal provision under which the import of gold
is expressiy'prohibited and has bniy stated that the applicant was not an
eligible passenger to brihg any‘quan.tity of gold as per Notification No.
12/2012-Cus (N.T.) dated 17.03.2012 and hence an option for |

redemption of confiscated gold could not be given. Whereas the

" Government has found that the said Notification is only a general

exemption notification and gold-is one of many goods in respect of

which concessional rate of duty is provided on fulfilment of condition

Number 35. Thus, under this Notification eligibility of the passenger is
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|

relevant only for, determining the admissibility of concessional rate of

duty and not for ideciding the eligibility to import

The exemptron from customs duty was never the

it could not be |extended because the appllcant did not declare the

importation of g({)ld at all and rather used his baggage_for hi_ding gold‘ o

bars with clear iriritentionto evade .cus.tOmS' duty.

is fully convinced that unusual method of concea

relevant factor fér deterrnining the quantum of fine and penaity,, it does' :

issue in this caseand )

F.No, 375/ 71/8/2016- RA

or not to import goid.

While the Governme'nt

ment of gold is a very

not agree with the Commissioner (Appeals) that the gold had become

prohibited only {?ecause of its unusual concealment even when the gold :

is not notiﬁed asprohibrted goods under Section

1962 or any other law. Prohibited goods is a

-which can be notified by the Central Government only and the goods

cannot be called as prohibited goods'simply because it was brought by -

any person in violation of any legal provision [or without payment of k

customs duty. ’ Further there is a difference between the p_roh_ibited"_

11 of the Customs_ Act,

distinct class of 'goods L

goods and-gen’era! regulatory restrictions imposed under the Customs

Act or any other law with regard to |mportat|on of goods Whrle -

‘pI'Othlted goods are to be notified with reference to specifi ed goods "

only which are not allowed to be imported or allowed on specrfed ,

conditions, reghlatory restrictions with regard to importation of goods is
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® generally applicable to general goods like goods will not be imported

without declaration to the Customs and without payment of duty leviable
thereof etc. Such restriction is clearly a general restriction/regulation,
but it cannot be stated that the imported goods become prohibited
goods if brought in contravention of such restriction. The lower
authorities have merely placed reliance on Supreme Court’s decisions in
the cases of Om Prakash Bhatia Vs Commissioner of Customs, Delhi
[2003(155) ELT 423 (SC)] and Sheikh Mohd. Omer Vs Collector of
Customs, Calcutta [1983(13) ELT 1439(SC)] to support its view. But no
reason is given as to how these decisions cover the present case. On
examination of the decision in the case of Om Prakash Bhatia it is
observed that the issue involved in this case was regarding confiscation
of goods exported/ attempted to be exported in violation of various legal |
provisions and allowing of redemption of such goods on payment of fine
and penallty. But it is nowhere held in this case that any goods exported
or imported in contravention of Iegal provision will become prohibited
goods as is envisaged under Section 11, Section 111 (i) and Section 125
of the Customs Act, 1962 and the goods will be liable for absolute
confiscation only. In fact, in this case redemption of confiscated goods
had been allowed on payment of fine etc. and it has been upheld 'by the

Apex Court. The issue in the case of Sheikh Mohd. Omer was also totally
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different and dealt with the |mport of live animal for which 1mportat10n

was prohibited under’ Import Control Order, 1955. Apparently because

such goods when imported in violation of specified legal provisions are :

also liable for confiscation under Section 111 of the

|

Apex Court held in tne afore mentioned case of Om
importation of 5uct|1 goods became prohibited
contravention of Iegial provisions or conditions, But
that the goods become prohibited goods in such

brought in India in tontravention of any legal provi

prohibited goods as L:nvisaged in Section 11, Section

|
125 of Customs Act, then all such goods will beco

Customs Act, the
Prakash Bhatia that

n the event of

cases. If all goods
sion are termed as _
111 (i) and Section

me prohibited and

other category of nﬁan-prohibited goods for which option of redemption

is to be provided compulsorily will become redunda

goods imported without payment of duty and i

provision of the Cugtoms Act, 1962 are certainly lia

nt. Thus, while the
n violation of any

ble for confiscation :

under Section 111? of the Customs Act, confiscaFed goods are not

necessarily to be always prohibited goods. According

& that the gold bars brought by

dispute in this cas

ly, while there is no

the applicant from

Bangkok are liable for confiscation because he did not follow the proper |

Hort-thereof in India and attem

without payment of customs duties, it is beyond any

procedure for im
/

6|Payg~

pted to smuggle it

doubt that the gold

t is nowhere held
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is not notified as prohibited goods under Customs Act. The Honble
Madras High Court, in its decision in the case of T.. Flavarasan Vs
CC(Airport), Chennai [2011(266)ELT 167(Mad)] has held that gold is not
prohibited goods and a mandatory option is available to the owner of
the goods to redeem the confiscated gold on payment of fine under
Section 125 of Customs Act, 1962. Even the Hon'ble High- Court of |
Andhra Pradesh in the case of SHaikh Jamal Basha Vs GOI .[1997(91)
ELT 277(AP)] has allso held that as per Rule 9 of Baggage RUles,‘ 1979
read with Appendix B, gold in any form other than ornaments could be
imported on payment of customs duty only and if the same was
imported unauthorisedly the option to owner of the gold is to be given
for redemption of the confiscated gold on payment of fine. In fact, the
Commissioner (Appeals), Delhi and the Government‘of India..have
consistently held the same view in a large number of cases that gold fs
not prohibited goods as it is not specifically notified by the Government. -
For example, the Commissioner (Appeals) in his order-in-appeal no.
CC(A)Cus/D-I/Air/629/2016 dated 14/07/2016 in the case of Mohd.
Khalid Siddique has clearly held that gold is not prohibited as it is not
notified by the government as prohibited goods. Subsequently
Commissioner of Customs (Appeals),” New Delhi maintained the same

view in his Order-in-Appeal no. CC (A) Cus/ 823/ 2016 dated 03.10.2016
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in the case of Mr. Vinay Gupta. Therefore, the Commissioner (Appeals) P

has taken a totally !different stand by upholding absolute confiscation of

|
gold in this case. Accordingly, the Commissioner (Appeals) should have

provided an option to the applicant under Section
i

125 of the Customs.

Act, 1962 to redeem the confiscated goods on payment of customs.

duties, redemption|fine and penalty.

6. In view: of the above discussions, the Government allows the

| |
applicant to redeem the confiscated gold within 30

days of this order on

payment of customs duty, fine of Rs. 48 lakhs and penalty of Rs. 20 .

lakhs which was ciiriginally imposed by the Additional Commissioner of -

Customs, IGI Airport, T-3, New Delhi and upheld

of Customs (Appea‘ls), NCH, New Delhi.

by the Com missioner

7. Interms of the above discussion, the order]in-appeal is modified |

and the Revision Applications is allowed to the abo

| 'Additional Secretary to the

|
Sh. Syed Talib Hussain

S/o Sh. Sycd Sagawath Huséafn,
Old No, 3-01, serpentine Street.

Richmond town, Bangalore-|560025
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(R.P.Sharma)

Government of India
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ATTESTED
,ﬂ}ﬂ AN
(Ravi Prakash)

OSD (REVISION APPLICATION})

Order No.19/g-Ce> dated 7 /0~ /¢
| Cohy to:
1. Commissioner of Customs, NCH, New Delhi-110037.
2. Commission:er of Customs (Appeals), NCH, New Delhi-110037.
3. Additional Commissioner of Customs, IGI Airport, T-3, New Delhi.
4.PSto AS(RA)
\5-Glard File.
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