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ORDER

These revision applications are _ﬁlédvb'y M/s Sohan Healthcare Pvt. Ltd:r, Pune
against the Order4injAppeal No P-III/RS/117-126/2011 dated 31.05.2011 passed by
Commissioner(Appeals-III) Central Excise, Pune with respect to Order-in .Original
passed by the Assistant Commlssmner oln Central Exase, Pune-VII Division, Pune-III
Commissionerate. ‘

2, Brief facts of the case are that the applicant filed rebate claims in terms of
Section 11B in respect of ﬁnlshed goqds manufactured and cleared for export
reportedly through the Merchant Expo er under Notification No. 19/2004-CE(NT)
dated 06. 09 2004 read with Rule 18 of C ;ntral Excise Rules 2002. The rebate claims
were sanctioned. - After sanctlon, the rebate claims were sub]ected to review and

found to be legally incorrect during’ the review and hence appeals were preferred
under _sectlon 35E(4) of the CentralEx Act 1944 on the followmg grounds -

(i) The goods in questlon wer ; cleared by the applicant under self-sealing
procedure to an ;Indlan C onsagnee -Viz. M/s Q. Source, Chembur

_ Mumbal, M/s Eureslan 01 "j ar

not to a foreign: destlna_tmn

(i)  They failed to 'merltiorl the details of the foreign con5|gnee/country of
deStination-x on the A‘RE-ls ancl correspondlng |nv0|ces, Shlppmg Bills
 etc. , L
(iii) Exported: goods cannot bel"c0rrelatecl'; with those cleared from the
factory in the absence of fd>reign consighee name and address in the

vital export documents and hence the export is not genuine.

3. The Commissioner (Appeals) allowed the above appeals thereby rejecting the
entitlement of the applicant herein to the claimed rebates.
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4. Being aggrieved by the impugned Order-in-Abpeal the applicant has filed this
revision application under section 35 EE of Central Excise Act, 1944 before Central
Government on the following grounds:

4.1 The applicant is a manufacturer of Metform in HCL covered under chapter
2942 and is exporting goods on its own as well as through the merchant exporter. In
the rebate claims cases under reference the merchant exporters have used
disclaimer in fovour of the applicant.

4.2 In the shipping documents they have obliterated the detains of commercial
significant i.e. buyers and the consignee details as per the practice and the same
Policy has been permitted by the DGFT. Inditially they were granted rebate but the
Commissioner has taken a view that above obliteration of information is not
acceptable. The Commissioner (Appeals) without taking into consideration of the
above information submitted before him after obtaining from the merchant exporter

rejected their claims.

4.3 Now the above obtained documents/consignees & buyers details as obtained
from the merchant exporter has been incorporated. The complete set of documents
are now produced before present revisionary authority. The individual rebate claim
is explained ARE-1 wise w.r.t. corresponding Shipping Bills, Bill of Lading and B.R.Cs.
copies of transport documents with respective form H are also enclosed.

4.3 = The applicant as manufacturer has exported their product through five
- different merchant exporter which are (i) M/s Euresian (ii) M/a Enaltec Labs (iii) M/s
Hildose (iv) M/s Q. Source (v) M/s Polydrug Laboratories (P) Ltd.

4.4  After issue of individual Central Excise Invoice in the name of Indian
consignee i.e. merchant exporter the respective ARE-1s Were prepared and signed
by both i.e. the applicant as manufacturer and the merchant exporter as for purpose
of export. Their after goods were removed for export as per transport documents
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and duplicate and triplicate copies of the ARE-1 were submitted and got certified
from the jurisdictional Central Excise authorities subsequently.

4.5 Thereafter the corresponding Shipping Bills have been prepared with full
details of merchant exporter and consignee Vs. Buyer of Barzil and Sough Afrioa,
Indonesia etc. as details therein. The respective Shipping Bills were having
corresponding ARE-1 number, date and Pune—IIi Commissionerate alongwith proper
details of their export item in proper packing as done in the factory of manufacturing
vide corresponding Central Excise Invoices. The corresponding and respective bill of
Lading has all details above documents stand certified by the respective preventive
and customs officers at the time of exports under their supervision. After the
relevant customs officials have examined/assessed the goods for export and certified
that the duty paid goods removed from the factory of M/s Sohan Healthcare Pvt.
Ltd. Have been exported their rebate claim can'not be disallowed.

4.6 The submitted copies of the Bank Realization Certificate which can be co-
related backward with all the above submitted export documents then it can be
mdependently conformed that the impugned goods have been exported and
received by the recipient because no buyer will ‘defect payment if he has not
received those goods which were ordered by them.

47 The good}s'f were cleared to Indian Conginee i.e. Merchant Exporter for export
& the relevant exciée invoice was marked for export. The exports stand completed in
compliance with the law & all the proof listed above establish the same beyond
doubt. The documents viz. ARE-1, S/B, B/L, BRC, Form H etc. are logical conclusion.
The documents are in full compliance with the Notification No. 19/2004-CE(NT)
dated. 06.09.2004 therefore the rebate claims cannot be rejected. It is pertinent to
point out that in the past, the rebate claims were made by the merchant exporters
based on the same set of documents & the same were settled by the Maritime
Commissioner’s office, Khandeshwar. Therefore there is no deficiency of whatsoever
nature in the rebate claim documents. The only change is that the merchant
exporters are not interested in purusing the claims & block funds therefore he

4
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alternative of disclaimer certificate is b ing used to enable the manufacturer i.e.
Sohan Healthcare P. Ltd. To claim the‘r' bate. Therefore there is nothing wrong in
terms of the law. Please note that. in case of merchant exports, there are two
transactions involved. 1. The procurement of goods by the merchant exporter 2. The
export of the goods procured from the merchant exporter. Therefore, there is
nothing wrong with the documentation carried out by us. The goods are sold to the
merchant exporter but at the same time, |it is clearly specnf ed that these goods are
meant for exports. If the goods were nat removed for exports then there was no
reason to carry out the ARE-1 procedure. The exports are effected as established by
the above referred documents & therefote there is absolutely no contraventlon of
the law. 1

§ , : L.

4.8 The ob]ectlon that the shlpplng documents are dev0|d of the name & address ‘
of the foreign consignee. M/s Euresian is a merchant exporter therefore they do not
wish to reveal the name of the foreign buyer to us. Therefore, these details are
obliterated from the shipping documents. ?The goods are actually shipped to Brazil.
The facts can be independently verified by the department with the Customs,
Shipping line or the overseas buyer. The 6bliteration of consignee detail cannot be
treated as tampering with the shipping do{j:uments under any circumstances. This is
merely a discrepancy & the same stands récﬁﬂed by placing on record, the revised
set of documents received form M/s Euresian. Therefore, the discrepancy stands
resolved to the complete satisfaction | of the department. We regret the
inconvenience caused but the fact remainsi»beyond doubt that the goods have been
actually exported. The third ground for rejdction of the rebate claim is that exported
goods cannot be correlated with those cldjared from the factory in the absence of
foreign consignee name & address missing in the vital export documents. Even if it is
presumed for the sake of argument that ithe consignee details missing from the
shipping documents (not missing after the submission of the revised set of
documents) then also the fact that goods have been exported out of India is fully
visible & this satisfies the legal proviso for the sanction of rebate. Further, even if
there is a lapse, the defect is curable & the same has been cured by set of the
revised documents placed on the record. The lapse is a procedural one & we humbly

5 |
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request that the same may please be condoned. For this, we rely on decision of the
revisionary authority in case of (i) Barot Exports published in 2006 (203) ELT 321
(GOI), (ii) Non Ferrous Materials Technology Development Cehtre Vs. GOI 1994 (71)

- ELT 1081 (GOI) (iii) Krishna Filaments Ltd. Vs. GOI 2001 (131) ELT 726 (GOI) (iv)
Akansha Metals Pvt. Ltd. Vs. GOI 2003(158) ELT 797 (GOI) (v) 10C Ltd. Vs. CCE -
Calcutta?II — 2004 (178) ELT 834 (T n';) (vi) Harison Chemicals Vs. GOI 2006 (200)
ELT 171 (GOI) (vii) CCE, Bhopal 2006 (205) ELT 1093 (GOI) (viil) Modern Process
Printers Vs. GOI 2006 (204) ELT 632 (GOY). |

4.9 = We reiterate the documents Viz. ARE-1, S/B, B/L, BRC, Form H etc. Are linked
to each other & need to be seen in this manner to arrive at a logical conclusion. The
documents are in full compliance with the Notification No. 19/2004-CE(NT) dated
06.09.2004 therefore the rebate claims dannot be rejected. It is’ pertinent to point
out that in the past, the rebate claims were made by the merchant exporters based
on the same set of documents & same were settled by the ?Mari}‘time
Commissioner’s office. ' ENE

410 Last but the least important is the fact that the revisionary authority, GOI
in order No. 573-604/11-Cx dated 26.05.011 have clearly acCebted that the place
of removal can be the factory or the port

f export while determining the question of
transaction va(ue, ‘Here in this case, the gdods are sold to the“méhufadUrer exporter
at the kfa‘ctor"y ~gate & duty: paid accopdingly & rebate claimed. There is no
discrepancy oﬁ whatsoever nature & the rebate cannot be recalled when exports of
duty paid goods removed from the factofy of Sohan Healthcare P. Ltd. Has taken
place as certified by the relevant custorts officials & that order is not challenged..

Applicant also relied upon the below mentipned case laws and CBEC circular:-

Q) 2008 (226) ELT 422 (Tri. Mum.)
(i) Circular issued from F.No. 224/31/2005-Cx.6 dated 24.12.2008.
(i) .  CCEVs. Indian Oil Corporation Ltd. — 2004 (165) ELT 257 (SC)




5. The respondent department V|de letter 14.12.2010 made the following
submlsswns - ‘ '
5.1 Marking excise invoice for export is not only sufficient. It is rightly held by

Commlssmner(Appeals) in" his findings that it is difficult to co-relate the goods
removed from the factory with the export goods.

5.2
| original documents submitted to the department including shipping bill.
53
documents submitted to the: department, while seeking the claim. Hiding the

In this case, it is admitted fact that name of the consignee was hidden in the
It is admitted fact that the name of the consignee was hidden in the original

consignee details can not be treated as procedural lapse and it is difficult to co-relate
goods removed from the factory with the iexport goods.
5.4 Certificate of export issued by the Sales Tax department indicating the

invoices will not be relevant and usef \I to make correlation between ARE-1s &

export goods. ' :
5.5  Notification No. 19/2004-CE(NT)
prescribes details conditions and" Iimitat

dated 06.09.2004 issued under Rule 18
ons to be fulfilled by a person claiming
rebate. One of the conditions prescribed is that the excisable goods shall be
exported after payment of duty directly: from the factory of the manufacture. Which .
is fulfilled in the claimant’s case. - | '
5.6

and address of the consignee. Irrespective of the reason for non mentioning of the

Major grounds of appeals filed by the Department is non declaration of name

F.No.195/613-622/11-RA~ -

consignee details such as non mention ¢

procedure makes difficult to correlate of
goods exported under shipping bills. Cert

department indicating the invoices will
correlation between ARE-1 & export good
the excisable goods which are exported.
payment of excise duty from the factory of

a necessary criteria to sanction the rebate

oupled with clearance under self sealing

'the goods cleared under ARE-1 with the
ificate of export issued by the Sales Tax

not be relevant and useful to make
Is. Rebate is the amount of duty paid on
Linkage between the goods cleared on
the manufacturer and the export goods is
under Rule 18.
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6. Personal hearing was scheduled i this case on 21.12.2012. Hearing was
"attended by Shri Rajiv Gupta, Consultant, $hri S. Chakkrawar, Director and Shri D.
Hirolikar, Marketing Manager on behalf of the applicant who reiterated the grounds
of Revision Application. Shri V. R. More, S erintendent attended hearing on behalf
of respondent department and reiterated the submissions made in their written reply
dated 14.12.2010

7. Government has carefully gone through the relevant case records and
-perused the imp’Ugned Order-in-Original anf Order-in-Appeal.

8. Government notes ' that there txaing no denial to the factual details of
manner and form of _clearances from thejfactory of manufacture with self sealing
and under preparation of all the relevant gtatutory Exportddcuments for the stated

export goods as detarled above The rebdte claim of applicant were sanctioned by
the original authority. 'However,. ‘Commigsioner of Central Excise reviewed these
orders on the grouned that the appllcant l
Notification No. 19/2004-CE (NT) in as mt
under self sealing mentioning the name ¢

hiled to follow the procedure prescribed in
h as the goods were cleared from factory
consrgnee as (Indran) Merchant Exporter
and not that of overseas buyer and buy
" with held/tempered with Shipping Bill;a
factory and goods exported also could n

s name & address: has lntentlonally been
the nexus between goods cleared form
be estabhshed Department filed appeals ‘
before Commiésioner (Appeals) who set- . ide the impugned Orders-ln-OrrgmaI and
allowed the appeal of department. Now, pplrcant has filed this revision application
.on grounds mentioned in para (4) and (5)above.
9. Government notes that in the ipstant case, the applicant has not filled up
all the columns of ARE-1 specifically the name and address overseas buyer as final
consignee. He has expdrted the goods under self sealing procedure - through
merchant exporters. The applicant hereip also followed procedure/ requirement of
submission and getting counter signed t duplicate and triplicate copies of relevant
ARE-1s. Under such circumstances, it i important to examine whether the goods

cleared from factory has actually been| exported. In the instant case the goods

8
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Pharmaceutical Drug Met form HCL —Ch.H -2942 were cleared from factory vide
individual Rbad Transport under stéted Central Excise Invoices and ARE-ls. The
we'ight‘ mentioned in the said Centrai Excise - invoices tallied with the details
mentioned in AREs-1. Further, Shipping|Bills also find mention of impugned ARE-1
Nos and the description, weight and other pafticulars of goods as given in ARE-
1/Invoice which conforms to and tally with of Shipping Bills. The applicant is
submitting that he has got the certification of the Customs (Preventive) officer on
thé back side of ARE-1 and there is correct co relatability of impugned Shipping Bills
further with relevant Bill of Lading and finally the B.R.C. There is a main objection

that name of details of consignee is obliterated on export documents.

10.  Government however notes that the impugned goods upon ‘Clyearance.s from
the factory of manufacture, moved to the JNPT Nhava Sheva Mumbai and got
stuffed/sealed under Custom Supervision as pér the container No.s and other details
including description of goods as per ARE-ls/Invoices as mentioned in the relevant
Shipping Bills/B.L. etc. Government also takes note of the Bank Realisation
Certificates which in its 17 different columns also has all the co-relatable details as
mentioned therein. Applicant has also prbduced the transport. documents showing
transportation of goods in particular manner from factory at Pune to the Port of
Export. When all the above documents are put together and applicant’s submitted
ARE-1 wise details from the point of clearance of final exports vide co-related export
documents systematically which are considered then the required nexus can be seen
as connected. Government also considered the submission of the applicant that
when goods were received at Customs station and when documents were presented
before jurisdictional control Excise office nothing was objected to or noticed
objectionable with respect to the details contained in the accompanying documents
- and the Customs officers were having all options to open for re-examination'etc. at .
the time of exports before proper endorsements etc. The applicant is taking plea of
“prevention of leakage of confidentiality of overseas buyer as only reason of leaving
one column of consignee as blank or incomplete. However, applicant has submitted
that this discrepancy stands rectified now by placing on record the revised set of

documents received from M/s Euresian.
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For situations as above, the observations to be kept in mind should be as per
Hon'ble Supreme Court judgement in case of Sharif-Ud-Din, Abdul Gani [AIR-1980
SC (3403) & 203 (156) ELT (178) Bombay] that distinction between requirements of
procedure and other declarations of compulsory nature and/or simple technical
nature are to be judiciously done. What needs to be considered that a particular
lapse on the part of applicant would be having what consequences and as to
whether the same can be taken as otherwise verified/checked so as to avoid any
undue benefits. In this case matter Government finds that all the statutory required
documents were indeed properly prepared and the discrepancy of non mentioning of
consignee details is resolved now by submitting the requisite details. The said
consignee details as furnished now are to be verified at the level of original
authority. ‘

11. Government therefore sets-asnde the |mpugned orders-m-appeal and remand
the case matter back to orlglnal authorlty to sanctlon the rebate claim after verifying
the correctness of con5|gnee detalls as submnrted now by the applicant. Government
directs the appllcant to subm|t sald documents contalnmg cons:gnee details before
original authonty A reasonable opportumty of hearlng may be glven to applicants.

12. The Rewsuon Apphcatlon stands dispOsed of~ in terms of above.

13. So, Ordered.

~ (D.P. Singh)
* Joint Secretary to the Govt. of India
M/s Sohan Health Care Pvt. Ltd.

D-30, MIDC, Kurkumbh,
Tal-Daund Dist-Pune.

Iy g ec/Dy Commissioner,

C.BEC-OSD toJt. Secy (RAy
fora sarga (Rror| fanm)
Ministry of Finance (Deptt of Rev)
AR WIS/ Govt of india
¥ ey Mew Dwi
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Order No.18-2Y13-Cx dated 0 &-01- 2013

Copy to:

1. The Commissioner of Central Excise, Pune-III, 41/A, ICE House, Sassoon
Road, Opp. Vadia College, Pune — 411001.

. The Commissioner (Appeals-III) Central Excise, Pune, F Wing, 3™ Floor, ICE
House, Opp. Wadia College, Sasoon Road, Pune — 411001. ,

. The Assistant Commissioner of Central Excise, Pune VII Division, ICE House,
41-A, Opp. Wadia College, Sasoon Road, Pune — 411001.

. Shri Rajiv Gupta, C/o Professional Exim Consultants, A-1 Divyajot CHS Ltd.,
R.K. Singh Marg, off Old Nagardas Road, Andheri East, Mumbai -69

L/S./%to JS (RA) :

N

W

N

6. 'Guard File.

7. Spare Copy

OSD I (REVISION APPLICATION)
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