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ORDER NO. 18-19/2015-RA DATED 25.06.2015 OF THE GOVERNMENT OF ~ ~

VINDIA, PASSED BY SMT. RIMJHIM PRASAD, JOINT SECRETARY TO THE

GOVERNMENT OF INDIA, UNDER SECTION 129 DD OF THE CUSTOMS ACT,

AR e e e

Subject . Revision Application filed, Under Section 129 DD of the
Customs Act, 1962 against the Order-in-Appeal No.
CC(A)CUS/210/2013 dated 25.04.2013.

F.No. 380/85/2013-RA

Applicant - The Commissioner of Customs(I&G), New Customs House,
IGI Airport , New Delhi.

Respondent :  Sh. Ramesh Kumar

F.No. 375/18/2013-RA

Applicant . Shri Ramesh Kumar

Respondent . The Commissioner of Customs(I&G), New Customs House, IGI
. Airport, New Delhi
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Shrl V]ay Kapoor wouid amve from Hong Kong an

"_;kept and Shri Vs}ay Kapoor whlie comfng d’own of[m.:
'.'departure tor!et no. 17 and te[ephoned to Shr Nare
_ asked him to co[[ect two po[ythene bags_-",'f ich b

F.No.375/18/2013-RA
F.No0.380/85/2013-RA
Order No.18-19/2015-RA Dtd.25. 0620135

ORDER

These revision applications are filed by Shri Ramesh Kumar (heretnaﬁer referred

" Applicant”) and by the Commissioner of Customs, Import & General New Custom

House, New Delh. (hereinafter referred as “Appllcant Department”) agasns’c the Order-
__in-Appeal  No. CC@)CUS/{ZIG,{ZOB- _dated 29.04. ZOILpassed by Commrss:oner of
Customs (Appeals), NCH, Delhi, as cietaxled be!ow E L
' (OTA No /Date O-I-0 No./Date

Deputy e U
Commissioner  of |
- Customs “NCH, CC(A)Cus/210/2013 _ 92/2012 dated
: dt. 29.04.2013 12.12.2012

~ The two cases are bemg disposed of by thts common order as they_- aref'fro_rg a common

Order~;n-AppeaE

2._._ Bnef facts of the case are that on the mght of 01 11 2011 5 case was booked by

the preventrve unit of Air Customs New De!h; on spec :

:_be br}ngmgm on bonar‘ de
baggage contammg memory cards in hrs baggage and wou d be passmg the same to Shr:

' Naresh Kumar Salm Who isa loader workmg for M/s SPML.‘ On arriva[ surveslfance was

__Kumarf_ S‘alm on h:s mobrfe and

h!m and to be cleared by him through €ustoms under the camogﬁage}. oﬁ_wasﬁe_bo[!ecfion
and to hand over the same to':Sh"’ Ramesh Kumar

ssenger was caught red'
handed by the vrglfant Customs Ofﬁcers for feavmg two poiythene bags in the torlet no.

: 17 of the IGI Airport before it was ptcked by Shri Naresh Kumar Samf He was com‘ronted :
: by the Preventlve Offi icer of the Customs on duty, who remmded h;m that he mlght have

left two poiythene bags in the said toilet to whtch Shn Kapoor adml’cted and plcked up the
same Subsequently, he was intercepted waikmg through the Green Charmel near the
Exrt Gate. His checked in baggage and hand baggage were screened and found= to

: contam abnormal thlngs Upon exammatron his bags were found to conta:n 67980 pcs of

branded” and unbranded memory cards of vanous GB along wrth other miscellaneous
goods packed in five pouches wrapped with adhesive tape and further packed in
two multi coloured bags, valued at Rs. 1,11,65,160/-, whrch were p!aced under
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F No.375/18/2013-RA
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Order No.18-19/2013-RA Dtd.29.06.2013

seizure. Shri Vijay Kapoor was arrested and released on bail. The voluntary statement
dated 01.11.2011 of the pax was recorded under Section 108 of the Act ibid, wherein he,
inter alia, stated that he had travelled abroad 14 times since March 2011; that one Sh.
Ramesh Kumar (Noticee No.2) used to bear all the expenses of his travelling and lodging
for those visits; that Sh. Ramesh Kumar used to give him Rs.3,000/- for each trip; that
he had brought costly mobiles on earlier occasions ahd had brought memory cards on
earlier occasions thrice; and that one Shri Naresh Kumar Saini (Noticee No.3) was to
collect the said pouches if left in the toilet; that Shri Ramesh Kumar booked the Air ticket
through M/s Isha Travels and Tours Pvt. Ltd. This fact was corroborated by the voluntary
statements dated 11.11.2011 and 19.11.2011 of Shri B.K. Singh, Travel Executive of the
above said travel agency which was recorded under Section 108 of the Customs Act,
1962. He interalia stated that tickets for the pax (Sh. Vijay Kapoor) was booked and paid
by Shri Ramesh Kumar on 29.10.2011 and also on earlier occasions. He also identified
the photograph of Shri Ramesh Kumar from copy of his passport. In his voluntary
statement dated 28.12.2011, Shri Naresh Kumar Saini admitted that one Shri Ramesh

Kumar used to come to receive memory cards. He also identified the photograph of Shri

3. Being aggrieved by the said Order-in-Original, the applicant filed appeal before

Commissioner _(_’E‘EPEQI,@_"X@_ vide Order-In-Appeal _dated 29.04.2013-modified-the —
Order-in-Original dated 12.12.2012 by reducing the penalty on Mr. Ramesh Kumar from

Rs.5,00,000/-to Rs.30,000/-.

4, Being aggrieved by the impugned Order-in-Appeal, applicant viz, Shri Ramesh
Kumar and Commissioner of Customs (I&G), Delhi, have filed revisicn applications

under Section 129 DD of Customs Act, 1962 before Central Government on the grounds

as. mentioned below:-

Grounds of Revision tendered by Shri Ramesh Kumar (Applicant

4.1 That it is clear with the facts of the case that the petitioner never dealt in any
manner with the clearance of the goods without duty. That is to say that the petitioner
never helped Mr. Vijay Kapoor(the pax) in the said clearance nor he told the pax to clear

the goods without payment of duty.

4.2.  That the applicant never received the goods from the pax Shri Vijay Kapoor nor
he ever dealt with the goods brought by Mr. Vijay Kapoor. In these situations no penalty

5
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SR 17, v 13)ELT589Crn~Chennar)

F.No.375/18/2013-RA
F.No0.380/85/2013-RA.
Order No.18-19/2015-RA Did. 29.06.2015

is imposeable as held by the Hon’ble Supreme Court of India & CESTAT in the following
cases: .
¢ D.Ankineedu Chowdry Vs Commissioner  of Customs  Chennai-
2004(178)ELT578(Tri-Chennar) A '

e Gopal K._ Sapru Vs Commissioner  of CuStoms (Arrport) Chennar—

. Commxssroner of Customs & Central Exc:15e Meerut Vs Pawan -' Kume_r:"Gupta =
: 2011(271)ELT 10 (SO L ,
23 That the statement of the pax is the sole reason the app!;cant is bemg brought in

' the plrture of the case. That the statement is not c:orroborated by any mdependent

4.4

‘with the offendmg goeds nor the app!rcant dealt wrth 'herr om

ewdence On the basrs of statement wrthout any corroboratron no pena!ty can be
rmposed as held by the Hon’bie CESTAT lﬂ the foiiowmg cases = '
3 Mahatntr Prasad Vs Commrssroner of Customs (Prev) INB Patna ZGOO {126} EF_T
B = ’

: {a}Wﬁo) '-f;__r 'rel'a_ffan t’o aﬂy bobds,;, does 'cjr-Omf'ts’ f_'cr e/ ':_a
- render SUch goods //ab/e fo confscaﬁron und’er Sed'fo:
: -afsuch anact or " s

(b)who acqwres possessran of or /5 Ve any Way conce ned frr carfyrng, emawngr, o

: dePOSlfif?g’, hafﬁounng, keepmg, conceaﬁng, 5effmg or parcbasmg or in ny oz‘z‘?er manner:' .
_dea/mg Mfﬁ @'?V goods Whrcﬁ ﬁe knows or has reasan'.to __be&erfe are ﬁ* b/’e t@ canfscaﬁon' e

underSecfron 111 : T - : .
As there rs no fir nding that applrcant acqurred possess:on o) er'o -herwrse phys:caﬂy dealt e

mrssron or omrss:on " hrch

- renderecf the goods Irab!e for conf‘ scatlon or abetted such offerrce ernce; this: Sectlon is

:napphcabie to the app[rcant

That the Appeilate Tnbunai has heid in majonty of cases that where the sub—
sectron of Sectron 112 was nerther spec:ﬁcaﬂy mentroned ln ‘the charge nor tn the fi nal
order pena!ty rmposed Wrthout specrfymg sub—dause of Sectron 112 of the Customs Act,
1962 rs sustaanable or not has now been referred to the Hzgh Court besng a questlon of -
law, under Section 130 of the Customs Act, 1962. St:ll it is hefd that thhout specrﬁ/lng
sub—ciause of provision of Section 112 penalty rmposed !S unsustamab{e ‘As was he[d in



F.No.375/18/2013-RA
F No.380/85/2013-RA
Qrder No.18-19/2013-RA Dtd.29.06 2015

the case of Commissioner of Customs, Amritsar Vs A.T.M. International Ltd —2007(208)-
ELT 288 (Tri-Del) held that penalty imposition without specifying the sub-clause of
provision invoked, it is unsustainable. It is very important that the Customs Authorities

did not recover any incriminating document from the official or the residential premises of

the applicant.
46  That there is no evidence disclosed in the order that the applicant has to receive

the goods brought by Mr. Vijay Kapoor or dealt with goods any manner prescribed under
Section 112 of the Customs Act, 1962. That it was Mr. Arvind who was to receive the

goods brought by the pax and nat the applicant.
47. Shri Ramesh Kumar has prayed before the Revisionary Authority to quash the

impugned order and also Review Application filed by the Customs Department be

rejected.

Grounds for revision submitted by the Department Applicant.

4.8  That vide impugned Order-in- Appeal, the Commissioner (Appeal) has reduced

penalty from Rs.5 Lakhs to Rs. 30,000/- on S_l_’_l_._ R@mesrhi Kumar. It is a serious case of
) sm'ugg'lin'g’ of niem&y cérrd“s (6798071\1’65) valued at Rs.1,11,65,160/- on payment and
inspite of clear incrimation of the appellant by the Pax, Sh. Vijay Kapoor, the penalty has

been reduced.

therefore the order is not proper & legal.
4,10 The Applicant Department has pleaded to set aside the order of Commissioner

(Appeals) and restore the Order-in-Original.

B The Applicant Department  vide its letter dated 14.11.2013 has also filed the
application for condonation of delay of 28 days in filing the Revision Application.

6. Personal hearing in this case held on 16.03.15 & 24.03.15 was attended by Shri
S.S.Arora, Counsel for Mr. Ramesh Kumar and on 24.03.15 by Shri Ashish Kumar, Air
Custom officer, IGI Airport, New Delhi from the Department’s side, who reiterated the

grounds of their respective revision applications.

7 Government has carefully gone through the relevant case records/available in case

files, oral & written submission and perused the impugned Order-in-Original and Orders-in-

Appeal.

n



Shri Ramesh Kumar on the grounds as stated above. Aggrieve
- Kummar through his caunse{ﬁiedan appeal f’b}:;fof Commissi

- smuggling activities that tookf:y :

F.N0.375/18/2013-RA
F.No.380/85/2013-RA
Order No.18-19/20] 5-RA Dtd.29.06.2015

8. Government notes that the Revision Application is filed by the Applicant
Department after a delay of 28 days. However they have requested to condone the delay
on the ground that it js genuine and bonafide. As the delay is within condonable limit,
Government in exercise of powers vested in Section 129 DD(Z) of the Customs'Act, 1962

condones the delay and now proceeds to take up the Revi_siori Appiicat_i_c}ns fo_r'dec_ision

) On perusa_i of the records, Goverh'm,ént_"pbsérv_e"s"i.éhé_t_ in_the_ stateméh’tsbf :S_hri, Vijay

- Kapoor, the passeng“ér, recorded durih_g _t'_he'inv_est'igén_tio_nrunder Séct_idh{_. 108 of Customs Act,

1962, it is interalia_'stafed that "h_e brought thése_ goods on'b__eha!f: of Shri _Ra';hesh' Kumar for

‘monetary considefation_Who' also used to béaf_’"éﬂ_ﬁ h_ié_':expér@es.'df his travelling and lodging

in Hong Kong; Shri Naresh Kurﬁar'Sa;_ini; a loader of M/s SP__ML Was_ to de’{:ir the Samé-_'_through

Customs as stated supra; Shri Ramesh KL'xma'r‘Was the ﬁérséh’gﬁn_vﬁﬁc}sé behalf he had also

on earfier occasions brought costly mobile phones and memory cards .:f'c:r_:- monetary gain.
Shri Ramesh Kumar was found ;‘alqs;fo'hd_inig- fromhtsrestdenceand business place. A’ Show

Cause Notice was issued and Shrj Ramesh Kumar was made Noticee o. 2 on the basis of

1 IZZGLZand penalty fRsS,GO,@OOf—wasmposecf upon

! by this order, Shri Ramesh

ssioner (Appeals) who vide his
Order-In-Appeal  dated 29.04.2013 reduced the penalty ' '

h evied under Section 112 of
Customs Act, 1962 from Rs 5,00,000/- to Rs 30,000/

SEating the reason that Shii Ramesh

impugned goods; that only: evidence against him ‘Wete some statements recorded by the
department which were not corroborated by any other j-’cdgj_éiréte evidence. Hence it cannot
be taken as a reliable evidence for élfeg%hg_th_at_ Shri Ramesh Kumar col luded and abetted in

~ Kumar was never investigated and not in picture in the entire episode of smuggling of

main accused ‘Shri Vijay Kapoor by above said modus
operandi. Aggrieved by the impugned :Qtfdferr=£n—'/a‘;ppealb'"_'_"both- 'éhrt-'-"Ramesh._ Kumar and
Department have filed the instant Revision Apbﬁ_ta_ﬁohs: on grouhéz'statetif in Para 4 above.

10.  On going through the records of the case, Government ﬁndé'r-thafthe facts on record

clearly establish the collusion in smuggling activities by Shri Ramesh Kumar"with Shri Vijay
Kapoor (main accused) and his abetment of such actions. Government further notes that the
6

der of M/s SPML



F.No.373/18/2013-RA
F.No. 380/83/2013-RA
Order No. 18-19/2015-RA dated 29.06.2015

statement dated 01.01.2011 tendered by Shri Vijay Kapoor, the main accused, has been
corroborated by the statements recorded under Section 108 of Customs Act, 1962 of Sh. B.K.Singh,
Travel Executive of M/s. Isha Travels & Tours (P) Ltd. on 11.11.2011 and 19.11.2011 and Shri
Naresh Kumar Saini the co accused on 25.12.2011. Shri B.K. Singh has clearly stated that ticket for
the passenger was booked and paid for by the applicant on 29.10.2011 and also on earlier
occasions. Shri Naresh Kumar Saini in his voluntary statement has admitted that the applicant aiso

used to come to receive memory cards. Both of them have also identified the photograph of the

applicant from his passport.

11. Government observes that the applicant has pleaded that these statements have not been
corroborated by any independent evidence. In this regard, Government places the reliance on the

following case laws:-
° Naresh Kumar Sukhwani Vs Union of India 1996(83) ELT 285(SC) wherein the

- Apex court has held that statement made under Section 108 of the Customs Act, 1962isa

material piece of evidence collected by the Customs Officials. That material incriminates

~“the Petitioner inculpating him in the contravention of provisions of the “Customs Act.

Therefore, the statements under Section 108 of the Customs Act, 1962 can be used as

substantlve evidence in connecting the : applicant v with the act of contraventlon

. Collector of Customs, Madras and Ors Vs D. Bhoormull- 1983(13)ELT1546(S C)
wherein it was held that Department was not required to prove its case with mathematical
precision. The whole circumstances of the case appearing in the case records as wel! as
other documents are to be evaluated and necessary inferences are to be drawn from these

facts as otherwise it would be impossible to prove everything in a direct way.
. G.V. Ramesh Vs Commissioner of Customs, Chennai-2010 (25) ELT 2012 (Tri

Chennai) wherein it is held that standard of proof required in quasi-judicial proceedmgs is
preponderance of probability and not proof beyond reasonable daoubt that the appllcant has
colluded with the passenger in aiding and abetting smuggling of the impugned goods.

° Kanwarjeet Singh & Ors Vs Collector of Central Excise, Chandigarh 1990 (47)
ELT 695 (Tri) wherein it is held that strict principles of evidence do not apply to a quasi

judicial proceedings and evidence on record in the shape of various statements is

enough to punish the guilty.
The case laws relied upon by the applicant are, therefore, not applicable to the present

case.
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a2, Govefnm_ent further observes that these statements _wbjdLa_rg held to be material piece of

“evidence have not been '}étrécted'at any point of time. The adjudicating authority has decided the
Case based on evidence brought on record as a result of investigation undertaken by the

passenger in abe_-i_:ting smuggling of the i_r?;pjugned goods.

13. The applicant has,als.o argjt_ied that pénafty has _beén irhbosgd Lmder-_Settion 112 of the

Customs Act, 1962 without spetifyi'ng_ the subséction'_.-- Government observes thét the acts of

14, From the ébévé:discus_si.;ﬁh_é-,_.'_G‘qvefrjm'enzf'ﬁn'd's that Shrf Ra'me$h__ Kumar has"r_igiﬁtly; been held

as theﬂ_‘actiy'e mind by"fheiAppficaﬁ_t Departmentbehlnd fh'e__e_'riﬁi"ré; sm‘uggnng operation, who 'a'ctivély

duty into the country and ljas‘__the:éf'ore rightly been held as lizble for penalty under Section 112 of

colluded with and a'betted;‘s_hﬁﬂ\;/'ig'ay "Kappt:a:}';in.:'sf{]gggl'i'ng of the goods without payment of customs

 the Customs Act, 1962. As regards the quantum of penalty Government notes that the penalty
: 'imp_c_)s_e_d, by the origin'al authority i's"co_mmens_urate to the.'val“u'e-_ of the goods and the offence.

Therefore, the penalty imposed by the original adjfuditat’io_n:'—au.tho"rity of Rs. 5,00,000/- on Shri

. Rarr:nes__h__ Kumar is not harsh considering the role of Shri Ramesh. Kumar in facilitating the smuggling



F.No.373/182013-RA
F No.380/85/2013-RA
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15. In Viéw of the above position, the original authority has rightly ordered imposition of
penalty of Rs. 5,00,000/- under Section 112 of the Customs Act, 1962 on the applicant.
Commissioner (Appeals) has erred in reducing the penalty to Rs. 30,000/- ignoring the facts
and circumstances of the case and the case laws cited above. Government, therefore, sets
aside the impugned Order-In-Appeal to the extent of guantum of penalty imposed and

restores the impugned Order-In-Original to that extent.
16. The Revision Applications are disposed of in the above terms.

17. -So, ordered.

e
(RIMJHIM PRASAD)
Joint Secretary to the Government of India

1. Shri Ramesh Kumar,

B-1/71, Safdarjung Enclave,
New Delhi-110026.

27 TFe Commissioner of Customs (18G),
NCH, New Delhi-110037

Attesteé

g MR «'—.‘-TE@
ShaukaiAg
SO (Y =)
Hnser.Racistary (RA)
Under Secretary (RA)
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GOI ORDER NO. 18-19/2015-RA DATED 29.06,2015

Copy to:-

1 The____Commxssmnef: of_Customs(I&G} NCHaNewDe!hr—HOGB:?% —

G ok _-Guard Fffe

i

Mr. Ramesh Kumar Clo S S Arora Advocate B- 1/71 Safdar}ung Enclave New
~Delht - : L e i
3 The Commlssmner of Customs (Appeais) New De[h: : Lo LT
4. : Shri S. SArora (Advocates), 81/71 Safdarjung Endave New Delh1—11002‘3 -
- S5 LiTRe Add;t[onal Commsstoner of Customs IGI A;rport New De!hl
6. - _PA to s (Rewsmn Appifcatlon) o : :

an Spare Cop .

UNDER SECRET RY (RA' "
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