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ORDER NO. - 17 I:,}_g DATED _98-01-2013 OF THE GOVERNMENT
OF INDIA, PASSED BY SHRI . D."P. SINGH, JOINT SECRETARY  TO THE
GOVERNMENT OF INDIA UNDER SECTION 35 EE OF THE CENTRAL EXCISE
ACT, 1944. .

SUBJECT s * Revision Appllcatlon fi led Under SECthR 35, EE -of The
~ Central Excise Act, 1944 against The Order-In-AppeaIv,

" No. 142 (CB) CE/JPR-II/2011 dt. 07- 07-2011 passed

by the Commissioner (Appeals), Customs and Central

Excise, Jalpur-II
APPLICANT :  M/s Iscon Surgicals, Jodhpur.
RESPONDENT = : . The Commissioner of Central Excise, Jaipur-1L.
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against the Order-

In-Appeal 142 (CB) CE/3pR-1y/2

the‘Commissio,ner (Appeals), Customs & Central EXcise, Jai

Order-in-Original the Deputy Commissioner, ¢

in-appeal, the appiiant

Central Excise Act, 1944

4.1 The provision of Rule 18 of the G ntral Exc:se Rules, 2002 and Notification

-~ No. 19/2004CE(NT) dated 06,

(N-T.) dated 06.09.2004 makes it ample clear that the

09.2004 and Not

ﬁcatlon NQ; 21/2004—C C.E.

re are two types of Afgba'tes



in the Customs Central Excise Duties and Service Tax Drawback rules, 1995
makes it clear that the drawback is allowed only in respect of duty paid\ on any
imported materrals or excrsable materials used in manufacture of export goods.
On comparison of the provisions of rebate claim and drawback, it is ample Clear
that the drawback is allowed only on the input stage duties whereas rebate is
allowed both on the input stage duties as weI'I as finished goods stage duties.
The appIicant has claimed the drawback for “input stage duties” and rebate of
duty paid on export goods in respect of “Finished goods stage duties”.

4.2 Drawback is allowed under Rule 12(a)(ii) of the Customs, Central Excise
 Duties and Service Tax Drawback Rules, 1995. This Rule is produced as follows:-

“(ii) in respect of duties of Customs and Central Excise paid on the containers,
packing materials and materials used in the manufacture of the export';goods on
which drawback is being claimed, no separate claim for rebate of duty under the
Central Excise Rules, 2002 has been or will be made to the ‘Centraiv Excise
authorities.” ' - |

The analysrs of this Rule makes it clear that the declaration to be glven is
regardlng “the duty paid on containers, packing matenal and other material used
in manufacture of export goods”. In other words, the declaration to be given
while claiming drawback, is regarding the input stage rebate, it doéé not says
finished goods stage rebate. As such, the drawback is not allowed to be claimed
alongwith rebate of inputs used in manufacture of export goods.

The language of Rule 12(1)(a)(ii) of Drawback Rules -as - produced -here-
above, is plain and unambiguous. It is specifically stated therein that the rebate
of input stage duties is not allowed alongwith drawback. Thus, denial of rebate -
claim of duty paid on export goods by suo moto including the finished goods
stage duty in the provision which is simply meant for input stage duties, is not
justified. ‘



43 The slmultaneous avallmen of input stage rebate and drawback is not
allowed as further clarified in Circular No 89/2003-Cus , dated 06.10.2003, This
crrcular is regardmg fixation of brahd rates for drawback. It has been clarified
therein that the drawback will not be allowed if an €xporter avails the rebate
facility in respect of the inputs/materials used in manufacture of the export

The appllcant have not availed t rebate of input stage duties alongwith
drawback. They have availed the repate of “duty paid on finished goods” angd
there is no restriction on the. same there is only restriction on’ avallment of
rebate of duty paid on matenal used fn the manufacture of export goods as also
clarrf ed in the above circular.,

4 4 The ‘Commlssroner (Appeals) refers to the case of Commrssroner of Central
L r%‘{Vs Indorama Textlles Ld, < 2006(200) ELT 3(Bom ) whlle
‘ th : "‘rebate claim, ThlS decssror pertarns to rebate clarms ﬁled under Rule
' ules, 2002 and in that cases the assessee had filed the

applicant here, imk i the both type of rebates Rather they‘
have clalmed drawback for rnput stage beneﬁt and the rebate of duty pard on
fmshed goods ‘ e

45 The applicant has also cited some|case laws in favour of their contention

5, Pemonal hearing scheduled in thig Case on 07.12.2012. Nobody attended
the heanng Authonzed répresentative ofthe applicant company vide letter dated
01-12- 2012 requested to decide the casd on merit. Nobody attended hearlng on
behalf of respondent department,
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6. hrough the relevant case reco_rds and

perused the impugned'Orders-in-Original

Government has carefully gone t
and Orders-in-Appeal.

7. Government notes that the applicant in this case exported the goods
under duty Drawback scheme and ﬁled claims for- rebate of duty pa|d on fi naI
export product. Original authority rejecte
duty drawback of Customs and Central

d rebate claims on the ground that the
Excise portlon was already clalmed by
ile 18 of the Central Excise Rules, 2002
) upheld impugned Order-in-Original.

the applicant and hence, rebate under R
is not available. Commissioner (Appeald
Now, applicant has filed this Revision Application on grounds mentioned in para
(4) above. .

8. Government observes that apphca t has claimed that they have not taken
Cenvat Credlt for such exports and expol ed goods under drawback scheme On
the other hand f‘ nlshed goods are exp rted by paying duty from accumulated
Cenvat Credrt |n order to avail benefit of rebate claim under Rule 18 of Central
Excise Rule 2002 read with Notification No. 19/2004-CE(NT) dated 06 09. 2004
They have aIready avalled duty drawb ck (Customs as well as Central Excrseu
portlon) in respect of said  exports. Applicant has contended that as per |

conditions No. 7(e) & 7(f) of Notification No. 68/2007-Cus(NT) dated 16.07.2007,

drawback W|Il not be admnssnble if inp

it rebate is claimed under Rule 18 of

Central Excise Rule 2002 or duty free inputs are procured under Rule 19(2) ibid

and in this case rebate of duty paid on
same is not barred under the said prov

that the said conditions do not put any r

paid on finished exported goods. It o
rebate if drawback of Central Excise

sions._In this-regard, Government finds -
estriction on availment of rebate of duty .
ly restrict the availment of input stage

jons is already availed. Similarly the

finished exported goods is claimed and

condition 12(1)(a)(ii) also stipulates that while claiming drawback no separate:
claim for inputs rebate will be made| before Central Excise authorities. But
admissibility of the instant rebate claim has to be determined taking into account



the harmoniouS and combined.reading of Statutory provisions relating to rebate
as well as drawback scheme. | |

9. Government notes that the term Drawback has been defined in Rule 2(a)
of Customs Central Excise Duties and Servrce Tax Drawback Rules 1995 (as
amended) as under:-

“(a) ‘drawback in relatlon to any goods manufactured in Indra and
exported means the rebate of duty chargeable ¢ on any imported matenals or
vexcrsable Mmaterials used in the manuf‘acture of such products”

The said definition makes it| clear that drawback |s rebate of duty
chargeable in [inputs used in the ‘mani facture of exported goods The Rule 18 of
Central Exctse Rule 2002 strpulates that' where | any gcmds are exported Central
Government .may . by. notiﬁcatron ‘grar "
goods or duty pard on materrals used n the manufacture or processrng of such
-goods The Provisions of Rule" I& of Cemtral Exc‘

Vs. Indorama Textrles -Ltd. 2006(2“) ELT 3(Bom) wherem lt yvas held that

Rebate provrded in Rule 18 of Central Excrse Rufe 2002 rs only on duty pard on
one of the stages i.e. erther on: exc sable goods or on matenals used in

Clure or JO ads: Hence, assessee is not entltled to
claim rebate of duty pard at both stag““ ‘

stage as well as finished goods stage The principles faid down’ in said Judgement
are to be followed while considering rebate claim urider Rule 18 of Central“Excise
Rules 2002 ibid, Applicant is now clalmmg rebate of duty pald on exported goods
while he has already. availed benefit of duty drawback of Central Excise portlon in
réspect of said €xported goods. The drawback s nothmg but rebate of duty
chargeable on matenals used in manufactyring of exported goods and therefore
allowing rebate of duty paid on exported goods will amount to allowing both

rebate of duty pard on such excrsable‘

Rule 2002 lbld are mterpreted
by Hon'ble Hrgh Court. of Bombay at N.agpur bench m the casefof CE ' Nagpur‘

srmuftaneously re duty pald at lnputv



| |
types of rebates of duty at inputs stage a well-as finished goods stage which will

be contrary to the above said judgement of Hon'ble Bombay High Court and
les 2002. Since applicant has already

provisions of rule 18 of Central Excise
availed Central Excise portion duty drawback, the rebate of duty paid on finished
exported goods can not be heid admissible. “ ”

10.
from Cenvat Credit account. Thereforé he can not claim that no Cenvat facility

Government also notes that applicant had paid duty on exported goods

has been availed for goods under exports and as such he has not violated
| condition No.12(ii) of Notification No. 68/2007-Cus(NT) dated 16.07.200;7. Since
he had availed Cenvat facility in respect of exported goods the duty drawback
was admissible at the raté of Customs portion only.‘ ‘He was hot eligible for dufy
drawback of Central Excise portion'. Since the applicant has already availed said
duty drawback is violation of said condition No. 12(ii), allowing rebate of duty
paid on exported goods will definitely amounts to double benefit which is not
awback as well as rebate of duty. This

e of M/s Swatantra Bharat Mill Vs. CCE

permissible under the scheme of duty D
authority had held in its order in the cas
reported as 1993 (968) ELT 504 (GOI) that such claim of rebate is allowable if
drawback availed is refunded back to the depéftment. CBEC has also CIériﬂed on
its Circular No. 83/2000-Cus dated 16.10.2000 (F.No. 609/116/2000¥DBK) that
there is no double benefit available to manufacturer when only Customs portion
of All Industry Rate of drawback is claimed. The harmonious and combined
reading of statutory 'provisions of Drawback and rebate scheme reveal that

double benefit is not permissible as 3 general rule. The _contention -of the

applicant is that for violation of drawba
denied and rebate claim which is in acco

19/2004-CE(NT) dated 06.09.2004, may

has alréady availed input stage rebate

k notification, the drawback should be
rdance with provision of Notification No.
be allowed, is not acceptable since he
of duty (excise portion) in the form of
nefit of rebate of duty paid on exported

duty drawback and extending another be
- goods will definitely amount to double benefit. Applicant’s claim could have been

7




E.No. 195/734/11-RA

accepted if he would have repaid the duty drawback of Central Excise portion.

In view of this position the rebate
admissible in these cases.

11.  Applicant has cited number of ¢
none of the case law allow rebate of
drawback of Central Excise portion i

of duty paid on exported goods is not

ase laws in support of his submission. But
duty paid on exported goods when duty
5 already availed. As such, ratio of said

judgment can not be made applicable to these cases.

12.  As regards citing of  individual

|nterpretatlons/appl|cabi||ty of above |

mentioned Notifications/Case laws, Government observes that Hon’ble Supreme
Court in the case of Arnlt Paper Vs. Commissioner of Central Excise Ludhiana

reported on 2006 (200) ELT 365 (SC) K

as held that primacy to a notification can

not be given over rules as such interpretation will render. statutory provisions in
~ rules nugatory and in the case oﬁ;Cornmnssnoner of Trade Tax UP Vs, Kajaria

Ceramics Ltd. reported as 2005 ;(31;_,91)
interpretation of statutes that context|
under which a notification is issued, are

is issued under,one statutory prQVEsions
| without overlapping, the _amb‘iguitywofv

ELT 20 (SC): has held on the issue of
and parameters of statutory provisions
to be: read into it and when’ a notification
for.same purpose as a-chain of progress
contents. of ‘such notification can be

resolved by referring not only to statutory provisions but also to previous and
subsequent notification. Government,. therefore going by the observations of
Hon'ble Supreme Court in Case. (i) ITC Ltd. Vs, CCE [2004 (171) ELT -433(SC)]

~and (ii) Paper Products Ltd. Vs, CC.[1
and simple wordings of the (clariﬁed/stlp
to, is of the considered opinion that the ¢
goods is not admissible in this case,

13.
application filed by the applieant vide Gov

999(112) ELT- <765(SC)}- that the plain -
ilated) statute are to be strictly adhered
laimed rebate of duty paid on exported

Government of India decided the identical issue involved in earlier revision
ernment of India Order No.828-861/12-



Cx dated 25.07.2012dt. infavour -of department. Ratio of said revision
order in squarely applicable to this case also. -

14.  In view of above circumstances, Government holds that the instant rebate
claims of duty paid on exported goods is not admissible under Rule 18 of Central
Excise Rule 2002 read Notification Nd. 19/2004-CE(NT) dated 06.09.2004 when
exporter has already availed duty drawback of Excise portion in respect of
exported goods. Government finds no Il;al infirmity in the impugned Order-in-

Appeal and therefore upholds the same.

15.  The revision application is thus rejected being devoid of merit.

16.  So, ordered. c

(D.P. Singh)
(Joint Secretary to the Government of India)

M/s Iscon Surgicals,
B-70, MIA, Basni, Phase-II,
Jodhpur, Rajasthan.

(Attested)

r&wat Sharma)
T ¢ i’id/ﬁ\e‘;sxeumt Commissioner
C%£ C- ) (Revision Application)
ey 1 (s fawmr)
er-zlralr*{o{ & nce (Deptt of Rev
AT BIST/Govt of tnas
i PR S Maw el

INZERIK: FeRE] )




1. The Comm:ssnoner of G
R Building, Statue
2. The Commlssaoner (A
T Buﬂdmg, Statue Clrcle
3.

leas Near Air Force O

Shn Pradeep Jam (F C. A

10

ppals-II),
C Sch

| "‘The Deputy Comm:ssuon‘%

i 68-01-2013

entral Excnse Customs & Central Excnse

_lrcle C-Scheme Jalpur 302 005

Customs&Central cise, .CR.
eme Jaipur - 302 005

r, Central Excrse Div

wsnon 4 Narpat '
icer Mess, Jodhpur

(RaJasthan)

Sugyan" H—29 Shastn Nagar Jodhpur‘

hagwat P, Sharma)
OSD ( Rews:on Apphcatlon)




