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~-ORDER NG, -4 B DATED 54092019 OF THECOVERNMENT-OF DA
PASSED BY SHRI D. P. SINGH, JOINT SECRETARY TO  THE GOVERNMENT OF
INDIA, UNDER SECTION 35 EE OF THE CENTRAL EXCISE ACT, 1944.

M

Subject ' .:  Order in Revision _und _

e the Central Excise Act, 1944 ‘against the Order-in-Appeal .

No.PKS/221/Bel/2010 - dated - 20.07.2010 ' passed by -
Commissioner of Central Excise (Appeals), Mumbai-II1,

i

Applicant | M/s S'uper'Industries, Mumbai. -

Respbﬁdéﬁt IR

The Commissioner of Central Excise, Mumbai-III

**********_

ppllcatlonﬁled, under Section .35 EE 6f .



the Order-m-Appeal No PKS/221/Bel/2010 dated 27.07.2010 °

‘vsrx trebate clalms the lower ad]udlcatmg»_; utt

' ENo.195/8432010-RA-Cx

DRDER
ThlS Revrsron Appllcatlon is filed by M/s Super Industries Mu ‘against
sSed by
, pect of

Commissioner of Central Excrse (Appeals), Mumbal-Zone-II wlth i

'Order-ln-Ongmal passed by Assnstant Commrssroner(Rebate), Central Excise,

Mumbal-III

2. Brlef facts of the case”ar‘ hat applicant M/s Super Industnes a merchant
exporter have filed their six: (6)nrebate clalmsof R54563883/- on goods exported
under the clalm of rebate under Rule 18 of the Central Excuse Rules 2002 Out of
lty‘ ’denled four rebate clalms of

| orde m-appeal'the appllcant’{"”' rty_has o
on 35 EE of Central Excise Adt, 1944

‘befo,-e Centra overnment on 'the \follownng maln and subsequently Submltted;_
B 'grounds - R e

a4 1 All the relevant documents requlred to-be filed wrth the export of the
» goods were venﬁed by the customs authontles who did not find any deﬁcrencues
o "“and did not have any obJectlon for documents and hence they allowed the export
‘:duly endorsed by them Thereafter the applicants have filed the rebate claim




" ENo.195/843/2010:RA=Cx

within stipulated time of one year under section 11(B) of the Central Excise Act,
11944, | ‘ |

42 The respondent did not dlspute ,a,PQUt the export .of the goods on
verification of the documents ﬁled wuth t:bhe__lre_béte claims. It means export has
taken place and the ‘respjon'déﬁ‘tt haveagreed With the same. The respondent has
not pointed out any fraud ’in‘fhé”'&lzllé‘im"o_f fhe'applicant. It is submitted that the
signatures of the manufactureré» and_”Ra‘_nge,Supdt. were obtained on ARE-1

before export of the goods but after clearance from the factory and not after
export of the goods as alleged by the fgspdndgnt in his order dated 27.07:2010.
The applicant submit that it was procedural lapes on the part of the them and
~ @pphicants still adhre to their-stand: The-procedural-fapses conld-be-condoned 1
the light of \;ariéus jv_ucilgmen,ts of the Hon'ble Tribunals and Apex Court w_hi'ch are
e o T 1 2 Cout i

- _HMM 1id, Vs, mem&ngbmawgomeﬂ 1997 {91y

(i)~ 2007(219) ELT 317 —~Ambadi Enterprises. = = o
~(iil) - 2006(204) ELT 632(GOI) M/s Modern Process Printers Vs. GOL. -~
- {1v).... 2006(ELT 1027(GOI) Cotfab Export. e
- (v) -.2006(205) ELT-1093 (GOI)-€Cy -Vs Sidharth Soya Products, - - -
(vi)  2003(203) ELT 321 (GOI) BarotExports. . ... .. ..o
- (vii)... 2001 (137) ELT'454 (Tri.' Kolkota) ~ e
(viii) 1999 (105) ELT 30 (Mad.) Ashok Layland Ltd. = =~ <
() '1993(66) ELT 497 (T) T.1. Eydesof India. .
(x) - 11991 (53) ELT 558 (GOI) Shantifal and Bhansali N
(xi) - 1993 (67) ELT 759 (GOI).F Ahmadand Co.

(xil) 1994 (72) ELT 311 (T) Datta Engg. Works,
43 The respondent failed to appreciate that in terms of para 9.4 of the |
Circular No. 81/81/94 CX dated 25.11.1994 issued under F.No..209/18/93 Cx-6
(Pt.) the rebate sanctioning authoriﬁ{ should have pointed out deficiency if any in - ‘A |
the claim within 15 days of lodginé the sahie and ééked the exporters to rectify
the same within 15 days. Queries/deﬁqiencies shall be pointed out at one go and
piecemeal queries should be avoided. Thé claim of rebate of duty on export of
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. However, the appl‘i"“cf’ahtsf‘on ‘thé‘ifr*bwn‘ ‘haye '_r cti
,.necessary before export of the goods As pe pa
»;,‘-’,Collector/Commlsswner is empowered to condo e/relax a y _condltlon relatmg to

- ;rebate of excuse duty on the’ goods export

P '3adm|n|strat|ve lnconvemences.
| ~Fert|l|zers Lid. Vs, [

‘who relterated.the grounds of rewsron apphcatlon

E No 195/843/201 0-RA-Cx

| goods should be ~disposed of within a penod of two months Sanctlonlng

authonty was falled to give and opportunity to the appllcants to rectify the
queries/deficiency ‘before reJectlon of the clalms |n the llght of above circular.

f' ed de cnencnes if. any wherever
} 11_,,1 of the sa|d circular the

I reasc be recorded ln ‘writing
if-he is: satist‘ ed that the goods have actually been ported. In. the instant case
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6. Government has carefully: gone through the relevant case records and
perused the impugned Order-in-Original and Order-in-Appeal.

7. On perusal of records Government observes that the four rebate clalms of
Rs. 200821/- were reJected by adJudicatmg authonty on various grounds.
Commissroner (Appeais) upheld the sald order Now apphcant has contested the - |
impugned order-in-appeal mainly on the grounds that substantial ‘benefit of
rebate claim cannot be reJected for not followrng the procedure laid down in the
Notifi cation issued under Rule 18 of Central Excise Rules 2002.

8. In this case manufacturer exporter claimed to have exported the goods
manufactured and cleared by M/s Maharashtra Steamless Ltd M/s Mukut Prpes

- Ltd." ‘etc. “for ‘home consumption. “"Commissioner - (Appeals) ‘has~ upheid the
impugned order-ln-onginal for the following reasons:

) oot iave mol been ceitiiet] in.otinil mmmﬂﬂ-‘
by authorily signatories as required under para 3(xi) of the Notification.

b)) - Toplicate copy of  ARE-1 ‘Toes. 7ot TaATy Veriication ~of the furisdictional-Supdt. The
enquiry conducted with the concerned Range Supdt. noticed that The goods In question
were ‘cleared for hame consumption and that their office. has not. /ndorsed in part B of

ARE-1.
¢ ARE-1 does not shaw time ‘of clearances of exported - goods.: Original and dup//aate copy -
of ARE-1 does not /na'/cate deta//s af Cenma/ Evase /nva/ces under wh/ch the gaods were

- cleared from factory.
d) ' No certification of the manuﬁacturer of the export that the ‘export goods have been
L sea/ed in their presence.”

Further, respondent department has intimated vide letter F.No.V(PKS/221/Tab.
Cell-145/10-11/12-II1 dated 28.5.12 that no ARE-1 had been prepared at the
time of clearance of goods from factory and triplicate copy of ARE-1 prepared
subsequently is countersigned by jurisdictional superintendent after a lapse of 7
to 54 days. As per procedure laid down in Notifi catron No. 19/O4-CE(NT) 2004,
the goods to be exported are to be cleared on application in ARE-1 form direct
from factory of manufacture. In this case goods are not cleared on ARE-1 from
factory of manufacture and goods were originally cleared for home consumption.
However, as per CBEC Circular No0.294/10/97-CX dated 30.1.97 the condition
2(a) of Notification No.19/04-CE(NT) dated 6.9.04 regarding clearance of goods
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for export direct from factory of manufacture is relaxed in certain case where
duty paid excrsable goods - (capable of being clearly identified) which are in
original factory. packed condrtlon provrded the procedure la|d down in said
circular is followed. In this case the sa|d procedure is not followed 'The ARE-1
is not prepared at the tlme of clearance of goods from the factory, the
preparation of ARE-1 subsequently before export will not meet the requrrement
of Notlﬁcatlon No. 19/04-CE(NT) dated 6 9 04. In such a srtuatlon it cannot be
established that duty paid goods cleared from factory of manufacture were in
fact exported The lower authorrtles have nghtly denled the rebate clarm on the
ground that duty pa|d nature of goods was not establrshed The case laws cited
by applrcant for the prop05|t|on that procedural techmcal lapses-are to. be
_condoned are not of any help*‘to applicant smce in this case the duty. pard
nature of exported goods cann: be: proyed Wthh is fundamental requrrement

Revrsron applrcatlon is. re]ected berng devord of merlt

130 5° °fdefed

(D P. Smgh)
Jomt Secretary (Revrsron Appllcatlon)

M/s SUper Industnes, e
17, Majithia Industries Estate, _

W.T. Patil Marg,’“’Deonar, e
Murnbar 400088

it

7,




G.O.L Order No.I77/13-Cx dated2£-02-2013

Copy to:- -

7 ENo.195/843/2010-RACx—

1. The Commissioner, Central Excise, Mumbai III Commissionerate,
Vardaan Trade Centre, 4 Floor, M.1.D.C. Wagle Industrial Estate,

Thane (West) -400604.

2. Commissioner of Central Excise (Appeals), Mumbai-III, Mumbai
Zone-II, 5% Floor, C.G.O. Complex, C.B.D. Belapur, Navi Mumbai

400614.

3. The Assistant Commissioner, Central Excise (Rebate) Mumbai-I1I,
Vardaan Trade Centre, 4% Floor, Wagle Industrial Estate, Thane

(West) -400604.

4. Shri S.D. Goikwad/Shri N. Thampan Advocates, O/at: AR-1, E-110,
Sector-03, Near Airoli Railway Station, Navi Mumbai.

6 Guard File

‘ ‘i.‘ - "“'—W.

OSD (Revision Application)






