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ORDER NO. _I1 6‘1!’5-’9- DATED D—H 12.2012 OF THE GOVERNMENT OF INDIA,
PASSED BY SHRI D. P. SINGH, JOINT SECRETARY TO THE GOVERNMENT OF INDIA,
UNDER SECTION 35 EE OF THE CENTRAL EXCISE ACT, 1944.

SUBJECT :  REVISION APPLICATION FILED UNDER SECTION 35 EE
OF THE CENTRAL EXCISE ACT, 1944 AGAINST THE ORDER-
IN-APPEAL No. 215/2010 dated 15.12.10 PASSED BY
COMMISSIONER OF CUSTOMS & CENTRAL EXCISE
(APPEALS), TRICHIRAPALLY

APPLICANT 1 M/SIVS EXPORTS, TRICHY

RESPONDENT :  COMMISSIONER OF CUSTOMS & CENTRAL EXCISE, TRICHY
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ORDER
" This revision application is filed by the applicant M/s VS Export Trichy,
Karur against the order-ln-appeal 215/2010 dated 15.12.10 passed by ‘the
Commissioner of Central Excise (Appeals), Tnchrrapally with respect to order-ln-ongmal

No. 04/2010-R(C Ex) dated 20.7.10 passed by Assistant Commissioner of Central
Excise Karur Division.

2. Bnef facts of the case are that the apphcants exported 100% cotton made
items on payment of duty under NotIF catlon 'No. 59/08 -CE dated 7.12.08 during the
penod 14 2.09 to 19.2.09 and filed rebate claims of Rs.6,58 285/- under Rule 18 of
‘Central Excrse Rules 2002 The Notification No. 29/04-CE dated 9.7.04 was amended by
’ Notrﬁcation No 58/G8-CE dated 7.12.08 to reduce the duty on cotton made items to
- zero. During the relevant time duty of said goods was nil as per Notification No. 29/04—

CE dated 9.7. 04 as amended vrde Notlﬁcatlon No 58/08-CE dated 7. 12 08. As such
o

| apphcant pard duty on the, _exempted
appeared that the appellants" had filed the claim
issued to reject the rebate clarm After due process of law, the lower authonty rejected
the said rebate clalm of Rs’ﬁ\ 58 285/- under’ ‘18%"read wrth Section 11B of Central

hICh‘ was not permrssrble Srnce it

; rroneously, a show cause notice was

Excrse Act

3;, o . Belng aggneved by the sard Qrde ; n—ongmal‘ apphcant ﬁled appeal before
Commissioner (Appeals) who upheld the |mpugned order-m-onglnal and re]ected the
appeal.

4. Being aggneved by the rmpugned order-in-appeal, the applucant has filed

this revision application’ under Section’ 35 EE of Central Excise Act, 1944 before Central
Government on the following grounds:

4.1 The applicants submit that they have effected clearances for export during
the month of February 2009 (14.2.09 to 19.2.09) on payment of duty under claim for
rebate as per the provisions of Rule 18 of Central Excise Rules, 2002. The applicants
have utilized the cenvat credit of duty paid on the inputs which had been earned prior
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I

to the issuance of notification No.59/2008-CE dated 7.12.2008. The cenvat Credit had
accumulated from 9.7.04 exemption had been granted to textile items under
Notification No.30/2004-CE dt. 9.7.04. Since the applicants had no opportunity to avail
the credit for p*ayment‘of duty for the clearances effected for home consumption, they
have utilized the same for payment of duty on exporf goods and has claimed rebate.

4.2 The Board’s clarification has come only on 26.11.2010. The applicants
had paid the duty on export goods in the month of February 2009. During the said
period there was no such restriction for payment of duty on export goods in terms of
Notification 59/2008-CE dt. 7.12.08. In the circumstances above, the épplicants are
eligible for either re-credit of cenvat credit utilized for payment of duty or fof refund of
the duty paid on.export goods. .. . .. :

4.3 Notwithstanding anything contained in the Board clarification vide CBEC
Circular N0.937/27/2010-CX dt. 26.11.2010 issued in F.No0.52/1/2009-CX.1 pt, the
applicants are entitled for refund of the cenvat credit availed either by cash or by re-
credit in the cenvat account as no duty is payable on export goods. - The amount paid
as per the provisions of Rule 18 of CER, 2002 may be treated as deposit in the absence
of the final goods attracts nil rate of duty and may be refunded to the assesse.

Case laws rehed upon by the apphcants
i. Commissioner Vs Suncity Alloy Pvt. Ltd.-2007 (218) ELT 174(Raj)
ii.  IN RE: P.R.S. .Permacel Pvt. Ltd — Order No.317-320/2005 dt. 31.8.2005
iii. CCE, Ahmedabad-III Vs Sucheta Metals Ltd — reported in 2009 (246) ELT
326 (Tri-Ahmd) '
iv.  CCE, Jaipur Vs Global Overseas — 2005(192) ELT 334

5. Personal hearing wasscheduled in this case on 8.10.12. Nobody appeared
for personal hearing either from the applicant side or from respondent’s side. However,
the applicants vide their letter dated 4.10.12 requested to decide the case on merit
without giving them any further date of personal hearing.
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6. Government has carefully gone through the relevant case records and
perused the impugned the impugned orders-in-original and orders-in-appeal.

7. - 0n pérUsal of records Government observes that applicants paid duty on
the exported goods under Notification No. 59/04-CE dated 7. 12.08 @4% and claimed
rebate of duty paid on exported goods In fact, the said goods were exempted
unconditionally from payment of duty of excise under Notification N0.29/04-CE dated
9.7.04 as amended vide Notification No.58/04-CE dated 7.12.08. So, applicant has no
option to pay duty in terms of provisions of Section 5A(1A) of Central Excise Act 1944,
Commissioner (Appeals) has upheld order-in-original relying on the Section SA(1A) of
the Central Excise Act 1944 and CBEC Circular No.937/27/2010-Cx dt. 26.11.2010 and
held that the applicants are not eligible for any rebate for the duty paid on the
exempted goo_ds during the; sgid period 14.2.09 to ,19,-2-09-

8. Govemment notes that CBEC Circular No. 937/27/2010 Cx dt. 26.11. 2010
has clarified the issue as under: : |
“References hadj;been received from the field formations as ?weu as trade to
. clarify the ambigﬁtlity~~‘arising out of simultaneous preva[énce.TLOF‘th exemption
 notifications namely 29/2004-CE dated 9.7.2004 as amended: 'by notification
No. 58/2008—CE dated '7.12.2008 and another notlﬁcatlon 59/2008 -CE dated
7.12.2008. The penod of dispute is from 7 12 2008 to 6.7. 2009 Dunng this
period whlle one notlﬁcatron No. 29/2004—CE as amended granted fuII exemption
to certain. ltems of Textilé Sector without any condltlon the second notification
‘59/2008—CE prescnbed a concessional rate of duty 'of 4% on these items, with
the benefit of cenvat credlt -
2. The dispute waé‘ with regard to whether an assesse can avail the benefit
of either of the above said two notifications whichever is beneficial to him or he
is bound to avail the uncon.ditionai exemption under Notification no. 20/2004-CE
as .amended, during the period under dlspute in terms of the provisions of
Section 5A(1A) of the Central Excise Act, 1944. ‘
3. The matter was examined in the Board. As a substantial question of law
was involved, the matter was referred to the Law Ministry for its opinion. The
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Ministry of Law has opined that the language used in said Section 5A(1A) is
unambiguous and principles of harmonious construction cannot be applied in the
instant case in view of specific provision under sub-section (1A) of Section 5A of
the Central Excise Act. The Law Ministry has accordingly concluded that in view
of the specific bar provided under sub-section (1A) of Section 5A of the Central
Excise Act. The manufacturer cannot opt to pay the duty under Notification
59/2008-CE dated 7.12.2008 and he cannot avail the Cenvat credit of the duty
paid on inputs. '

4, The aforesaid opinion of Law Ministry has been accepted by the Board,
pending issues, if any, may be decided accbrdingly.”

The CBEC Circular has clearly stipulated that in view of specific bar provided under
Section 5A(1A) of Central Excise Act 1944, manufacturer cannot opt to pay duty under
Notification No59/08-CE dated 7.12.08 and rebate of duty.

0. Government observes that as per explanation 1(A) to Section 5(A) of
Central Excise Act 1944 the manufacturer of such goods has no option to pay Central
excise duty sinte Notification No. 29/04-CE dated 9.7.04 as amended, issued under
Section 5A (1A) of Central Excise Act 1944 grants unconditional exemption from whole
of duty. The duty paid cannot be treated as dutyv paid under the provisiph of Central
Excise Law. As such, the rebate of said amount is not admissible to the applicant under
‘Rule 18 of Céntral‘ Excise Rules 2002 read with Notification No.19/04-CE (NT) dated
6.9.04 since exported goods cannot be treated as duty paid goods. Government,
therefore, uphold the impugned order-in-appeal to this extent. Apblicants have pleaded
that they are entitled for refund of the cenvat credit availed either by cash or by re-
credit in cenvat account as no duty is payable on export goods. Government notes that
thig amount paid as duty is to be treated voluntary deposit with the Government and
same cannot be retained without any authority of law. The said amount is required to
be refunded in the manner it was paid as held by Honble High Court of Rajasthan in
the case of CCE Vs Suncity Alloys reposed at 2007 (218) ELT 174 (Raj HC).
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Hon'ble High Court of Punjab & Haryana vide order dated 11.9.2008 in the case of M/s
Nahar Industrial Enterprises Ltd. Vs. UOI reported as 2009 (235) ELT22 (P&H) has held
that refund in case of higher duty paid on export prodUct which was not payable, is not
admissible and refund of excess paid duty/amount in Cenvat credit is appropriate.
Government observes that the amount so pald by the applicant is to be treated as
voluntary dep05|t with Government and same is to be refunded in the manner it was
initially paid. In the instant case the same was pald from cenvat credit account and
hence government directs that the said amount may be allowed to be re-credlted in
their cenvat credit account. The impugned O-I-A is modified to this extent.

10. The revision application is disposed of in terms of above.
11. So ordered.
, (DPSmgh) ‘ :
Jonnt Secretary (Rews:on Appllcatlon)
M/s VS Export B R
Trichy Main Road oL | Wv)/
Ramagoundanur ) ' ,.,., n
‘Pasupathypalayam -« L W W&
Karur-639001 . L . 'S \on«'\‘:.n
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N
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ATTESTED
G.O.L Order No. 1769 /2= 6. dated 24-12-2012
Copy to:-
1.> The Commissioner of Central Excise, No.1, W|II|am Road, Cantonment,

P.0O.Box No.105, Tiruchirapalli-620001

2. The Commissioner of Central Excise (Appeals), No.1, William Road,
Cantonment, Tiruchirapalli- 620001

3. Assistant Commissioner of Central Excise, Karur Division, No.15,
Gowripuram Extn, Annanagar, Karur-639002

4, Guard File.

(5~ PSt0 IS (RA)

6.  Spare Copy

S

(P.K.Rameshwaram)
OSD (Revision Application)






