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Order No. _! 767 | 2012-CX dated 1§-14 2012 of the Government of India,
passed By Shri D. P. Singh, Joint Secretary to the Govemment of India, under
Section 35 EE of the Central Excise Act, 1944. '

Subject ‘ . Revision Application filed under Section 35 EE
: of the Central Excise Act, 1944 against order-
in-appeal No. M-I/RKS/39/2011 dated
- 1.02.2011 passed by Commissioner of Central
Excise (Appeals), Mumbai-I.

Applicant :  M/sTata Motors Ltd. (formerty M/s Tata

Engineering and Locomotive Co. Lid.),
Mumbai. |
Respondent B Commisstoner of Central Exdse, Mumbai-I
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"This revision application is filed by the applicant M/s Tata Motors Ltd.
(formerty M/s Tata Engineering and Locomotive Co. Ltd.), against order-in-
‘appeal No. M-I/RKS/39/2011 dated 1.02.2011 passed by Commissioner of
Central Excise (Appeals), Mumbai-I. with reSpect to Order-in-Original No.
278/R/2005 dated 20.12. 2005 assed by Assstant Commissioner (Rebate)
Central Excise, Mumbai-L s s = st

2. Brieﬂysta@factsofmecasearematws Telco, Pune, the
appllcan; ongmally cleared the goods for export under bond from the factory

under eight AR4/AREs, Howew these goods could not expmted due to
cancellation of their export order and therefore, Central Excise duty amounting to
Rs. 68307I-was paid vide 'ﬂiﬁ chaﬂaa da@d 22-06-2000 and amounﬂhg Rs.
466239/— was paid through entry in RG 23 Pt.-II. However, these goods were

,subsemlerthemoﬂedmZOOBundertwoARE lsonrecelptoffreshexport,
order, ﬁperdetadstabulatedbew '

SLNo. | Originel AR4 Nes | Dt OF [ knf-iuo & [Shipping  Bif | Bl of fending and &t | Duly amount
& e .Under | payment of ‘@ Under | No.& DL OF shipment
for export under | of export | export took
bond - | order of first | place .
1 4/AEPL{1998°99 | 23-06-7000 | 02/1802- | 100003156/27- | MUM/MAT/23306/08- | 68307/-
Dt 06-07-1998 - | 2003 022003 | 032003 '
2 MV/B7348  dt | 01/37-01- | 879688/27-01- | JHT C36099/28-02- | 466239/-
20-03-2000 20-02- 2003 2003 - |2003
FMemres 12002 0 |0 |
20032000 '
MVB7IST
20-03-2000
MVB1740  t
24-05-2000 .
MV/B1743  dt s
24-05-2000
MV/B1746  dt.




24-05-2000
MV/B1829 dt
27-05-2000

Total ’ 534546/-
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impugned Order-in-Original.

3. The said order was reviewed by the Commissioner of Central Excise and
department filed appeal before Commissioner (Appeals) on ground that assesee
had exported the goods after expiry of more than two years from the date on
which the goods were cleared from the factory and had failed to obtain the
permission from the Commissioner, Central Excise, seeking extension for delay in
export. After considering all the smeissions, Commissioner (Appeals) set aside
impugned Order-in-Original and allowed the appeal filed by the department.

4. Being aggrieved by the impugned Order-in-Appeal, the applicant has fled
this revision ‘application under section 35 EE of Central Excise Act, 1944 before
Central Government on the following grounds:

4.1 | The applicants submit that it is not in dispute in the instant case
that - (i) the goods were exported: (ii) the applicable excise duty was paid on
the goods; and (iii) the claim for rebate was filed within the stipulated time limit
as per Section 11B of the Central Excise Act, 1944. Having regard to this
undisputed factual position, the Applicants submit that the action of
Commissioner (Appeals) to reject the rebate claims is not justified. Extension to
export the vehicles was obtained and duty was paid before the extension is

- lapsed — and the goods were exported — rebate claim was also filed within

stipulated period ~ the finding of Commissioner (Appeals) as to non-observance

of conditions of Notification ‘N0.40/2001-CE (NT) dated 26.06.2001 and
instructions in Board’s Circular dated 30.01.1997 is factually not tenable.
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For easy understanding the Applicants give below the status of
extensions obtained, date of duty payment, date of physical export and date of
filing of rebate claims. |
For RC No.25235 dated 02.09.2003 for Rs.68,307/-

Model AR3A AR% No. | B&n 1] Bdn 11| EBxn OI | Dty pad | AREL | Physically Rebate
' No.8 date | Bidated | valid valid valid on |No. 8| exorted | claim
upto upto upto Date ' file on
Tata 215 J4/AEPL | 5.7.99 | 5.1.2000 | 5.7.2000 | 47/00-01/3 | 18.2.03 12303 | 2.9.03
| 407/31 | Dt12.1.98 | 1998-99 Dt 23.6.00
Cowl Bus DL.6.7.98
For RC N0.25236 dated 02.09.2003 for Rs.4,66,239/-
Model ARE1 No. Extn 1| Bdn T | Bxtn 11 | Duty paid | ARE1 No. | Physically Rebate
"~ |valid | vakidupto | validupto | on aDate | eported | claim
upto ' - | fileon
LPT700E38 | MV/B 7348 | 15.03.01 | 19.9.01 119302 | 20.02.2002 | 27.1.03 | 10.3.03 2.9.03
Tuck Chassis | Dt. 20.03.00 ' ' :
[PT700 E38 | Mv/B 7349 | 19.03.01 | 19.9.01 19.3.02 70.02.2002 | 27.1.03 | 2.2.03 2.9.03
Tuck Chassis | UK. 20.U3.00 .
LPT708 E38 | MV/B 7351 | 19.03.01 15.9.01 19.3.02 20022002 | 27.1.03 | 10.3.03 - | 2.9.03
Tuck Chassis | Dt. 20.03.00 _ ‘
LPT709E38 | Mv/B 1740 | 23.05.01 { 231101 | 23.5.02 20.02.2002 | 27.1.03 | 2.2.03 2.9.03
Tuck Chassis | Dt. 24.05.00 '
[PT709E38 | MV/B 1743 | 23.05.01 | 23.11.01 | 23.5.02 20.02.2002 | 27.1.03 | 10.3.03 2.9.03
Tuck Chassis | Dt. 24.05.00 _
[PT709E38 | MV/B 1746 | 23.05.01 | 23.11.01" | 23.5.02 20.02.2002 | 27.1.03 | 2.2.03 2.9.03
Tuck Chassis -| Dt. 24.05.00 '
LFT709E38 | MV/B 1829 | 26.05.01 | 26.11.01 | 26.5.02 20.02.2002 | 27.1.03 | 10.3.03 2.9.03
Tuck Chassis | Dt. 27.05.00
4.3 The Applicants reiterate that since the export was not materializing

they apphed for and obtained extension for each of the above cases and before
the extension could lapse, they paid excise duty. The Applicants submit that

they fulfilled the conditions of Notification’ No.40/2001-CE (NT) dated 26.06.2001

and also instmchons contained in Circular N0.294/10/97-CX dated 30.01.1997.
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44 After verifying the documents submitted by Applicants, the Range
Superintendent inspected the said goods which were Clearly identifiable with
‘ reference to their chassis and engine nos. and gave clearance for their export by
signing fresh ARE-1 forms prepared by Applicants. Then the vehicles got
physically exported. Therefore the Applicants submit that the allegation as to
non-observation of the procedure is not tenable, especially when the SCN dated
07.03.2005 containing the allegation as to non-observance: of procedure under
Circular dated 30.01.1997 was set aside by the Asstt. Commissioner (Rebate).

4.5 In the Board’s Circular dated 30.01.2007 it is mentioned that the
goods should be exported within 6 months fr<;m the date when they were
cleared from manufacturer’s factory and the dlaim for rebate together with proof
of due exportation is to be filed with the Assistant' Commissioner before the
expiry of period specified in Section 11B of the said Act. As per Section 11B
(5)(B) of the said Act the relevant date for filing rebate claims in case o’f export
of goods outside India is one year from the date on which ship or aircraft on
which the goods are loaded leaves India. In the instant case, the rebate claims
were filed well within this stipulated time. Therefore, the Applicants submit that
the conditions of said Notification are fully met with and Board’s instruction . is
also stands followed.

4.6 When the export order came for these goods, the Applicants
prepared fresh ARE- 1s by intimating the Range Superintendent and after phys:cal
inspection of goods by him. The bus/truck chassis being ldentaﬁable with
reference to their chassis no. and engine no. and after bemg satisfied with the
documentation, the Range Superintendent signed the fresh ARE-1s. The ARE-1s
were prepared in January/February 2003 and the vehides were physically
exported in March 2003. Therefore, the Applicants respectfully submit that the
finding of the Commissioner (Appeals) that the goods were not exported within 6
months of their clearance from factory or within exi:ended period alldwed by the
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Department, is of no consequence and liable to be. set aside being un-
sustainable.

47 The Applicants have placed reliance on the following decisions:
" (a) Harison Chemicals [2006 (200) ELT 171] - GOL

"(b) Shantilal & Bhansali [1991 (53) ELT 558-GOI]
() Commissioner of Cus. & C.Ex., Nagpur [2006 9200) ELT 175) GOI
(d) Birla VXL Ltd. V/s CCE, Chand|garh {1998 (99) ELT 387] — CESTAT,
. Delhi
(e) Supreme Court in the case of MV “Vali Pero” V/s Fernandex Lopez
‘and another (AIR 1989 SC 2206, 2212 — Para 18) wherein it has
" been held that
(H  Chemiequip Lid. V/s CCE [1984 (18) ELT 135] — honble Tnbunal
Mumbai ,
(9) - UOI V/s Suksha Internatlonal & Nutan Gems [1989 (39) ELT 503],

5. ' Pemna! hearing scheduled in this case on 11. 10 12 was attended

by Shri Ganesh Bapu T.R., Advocate on behalf of aPplicant who reiterated the
grounds of revision application. Nobody attended heanng on behalf of
respondent department.

6. Government has carefulty gone through the relevant case records
" and perused the impugned the impugned orders-in-original and orders-in-appeal.

7. Government observes that the applicant initially exported the
goods under cover of 8 AR—4/ AREs in the year 1998 and 2000. Due to
cancellation of order of export, they did not export the goods and paid applic: :able
duty on such goods. On receipt of fresh export orders, they exported the goods
on and filed rebate claim of duty paid in year 2002 under Rule 18 r/w the then
‘existing Notification No. 40/2001-CE (NT). The onglnal authority initially

6
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sanctioned the rebate claim. The department reviewed the impugned Order-in-
Original and filed appeal before Commissioner (Appeals) on the grounds that the
applicant exported the goods after more than 2 years from the date on which the
goods were cleared from factory and also that the applicant failed to obtain the
extension from Jurisdictional Commissioner. Commissioner (Appeals) decided the
case in favour of department. Now, the applicant has filed this revision
application on grounds mentioned in para (4) above.

8. Government notes that the applicant m:tlally exported the goods
covered vide 8 AR4/ARE’s of year pertaining to 1998 and 2000 under bond
without payment of duty. However, they failed export the goods within stipulated
time/extended time and paid duty applicable on such goods vide TR-6 challan
dated 22-06-2000 and also vide entry in RG 23. dt. II dated 22-06-2000.
Subsequently, in 2003, after receiving fresh export orders, they cleared the
goods. The applicant filed rebate claim of duty paid by them vide above said TR
6 challan and entry in RG 23 Pt. II, both -dated 22-06-2000. Government finds
that the said duty was ‘paid by the applicant for the reasons of failure to export
the goods under Bond. JEcannot be claimed as rebate under rule 18 of Central
Excise Rules 2002. However, applicant exported the goods subsequenﬂy and is
claiming rebate.

9. In order to avail the rebate claim, there are two substantial
conditions which are required to be:complied with in term of rule 18 of Central
Excise rules and the then exiting Notification No. 40/2001-CE (NT). First
condition is removal of goods on payment of duty and second, is that such duty
paid goods are exported within 6 months of their clearance for export from
factory. In the instant case, goods are exported after lapse of 6 months period
from the date of clearance of goods for export from factory. Applicant has not
produced any valid permission from the competent authority to export said

goods after 6 months. The applicant has ,viola'ted the provisiohs of condition 2(b)
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of Notification No. 19_/04-CE (NT) dt. 06-09-2004 and failed to make compliance
of said mandatory condition. Therefore, the rebate claim is not admissible to the
applicants under rule 18 of Central Excise Rules 2002 r/w Notification No. 19/04-
CE (NT) dt. 06-09-2004.

10. In view of above position, Government finds no legal infirmity in
the impugned Order-in-Appeal and therefore, upholds the same.

11. Revision Apphcahon is thus repcmd being devoid of merit.

12.  So. Ordered.
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%,

D. P/singh)
Joint Secretary(Rev_ision Application)

M/s Tata Motors Ltd.
(formerly M/s Tata Engineering and Locomobve Co. Lud. ),
One India Bulls Centre, : :
Tower 2A, 14" Floor, 841 .
- Senapati Bapat Marg, Elphinstone Road,
Mumbai-400013) ‘
ATTESTED
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GolorderNo,  'FE7 712-CX dated 15142012

Copy to:
1. Commissioner of Central excise, Mumbai-I, Meher Building, Bombay
Gaiage, Dalishel Lane, CIOWPALLY, MUmibai-+Uu007
2. Commissioner (Appeals), Central Excise Mumbai-1, Meher Building,
Bombay Garage, Dadishet Lane, Chowpatty, Mumbai-400007 |
3. The Assistant Commissioner of Central Excise, Mumbai-1
Commissionerate.
4.  Shree Ganesh Bapu, advocate, B-6/10, Safdarjung Enclave, New
‘Delhi-110029. - :
5. Guard‘FiIe.
6. PS to JS (RA)
7. Spare Copy
ATTESTED
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