’ | | o © F.No. 198/209/11-RA

R RED
SPEED POST

2 o5 .
GrEE LY

F.No. 198/209/11-RA
GOVERNMENT OF INDIA -
MINISTRY OF FINANCE
(DEPARTMENT OF REVENUE)

| 14 'HUDCO VISHALA BLDG,, B WING
6“F100R BHH@UICAM%F&ACE;
. NEW DELHI-110 066

tm&uﬁhﬁue 1}1\14) L"

ORDER NO. _| 7 19/12-Cx DATED J6-/2:2012 OF THE GOVERNMENT OF INDIA,
PASSED BY SHRI D, P. SINGH, JOINT SECRETARY TO' THE GOVERNMENT OF INDIA,
||NDFR QFmﬁN ?5 FF ()F THF (‘FNTRA! FX”C;F A('T 1Q44 :

e —“v

RS ‘ Do v, SRR

SUBJECT ~ & ,REVISION APPucmo' FI,LED UNDER;SECTION 35

ORDER-IN-APPEAL No. M-J/AV/304/2010. dated : 10,2010
PASSED BY COMMISSIONER OF CENTRAL EXCISE
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CAPPLICANT  :  Commissioner of Central Excise, Mumbai-l
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This revision application is filed by the applicant Commissioner of Central Excise,
Mumbai-I against the order-in-appeél No. M-IJAV/304/2010 dated 27.10.2010 passed
by the Commissioner of Central Excise (Appeals), Mumbai-I with respect to order-in-
original ‘No. K-IJ413-R/2007(MTC) dated 11.07.07  passed by Assistant
Commissioner(Rebate), Central Excise, Mumbal-IV:

‘2. Brief facts of the case are that the respondent filed rebate claims for Rs.
1,67,084/- on 17.05.2005 and Rs. 6,90,267/- on 25.07.2005 in respect of the goods
exported in"'Sep'tember 2004. The said claims were returned to the respondents on
20.09.2005 for necessary comphance and resubmission WhICh were resubmitted on
16.04.2007. As per Section 11B read with Notification No. 19/2004—CE(NT) dated
106.09.2004, the person claiming refund of any duty. of excise shall make an application
for refund of duty before the expzry of one year from the relevant date wh:ch it terms of
115(5)(b) in case of goods exported is the date on which the shlp/alrcmft in which such

- goods are Ioaded leaves India. As such, the applicants were issued Show Cause Notice
dated 29.05.2007 seeking to reject the claims amounting to Rs. 8,57,151/- being barred
by limitatiof: in terms of Section 11B, The adjudicating authorlty vide Order-in- Ongmal
dated 11.7. 2007 re)ected both the rebate clalms

3. Being aggrieved with the said’Order—‘in-OriQinal, respondent filed appeal before
Commissioner of Central Excise (Appeals), who after due consideration of submissions,
aliowed the appeal and aside the Order-in-Original. | |

4.  Being aggrieved by the impugned Order-in~appeal the applicant department filed
this revision apphcatlon under Section 35EE of Central ‘Excise Act, 1944 before Central
Govemment on the following grounds :
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4.1 - Thepara 6 of the Order-in-Appealéis as 'unde'r'-'

» I fnd that the rehate r/a/mao’ hv the mmnabhts was nnama/lv f/'/a# an 07 f)‘; 2005‘

re—— ) wm e g o oy — —

and 25.07.2005 in respect of ARE No.s 24 and 25 boﬂr dated 08. 092004 The claim initially
- therefore was well within the limitation of one year as laid down under Section 118. The
findings of the adjudicating authonty therefore that thé ‘claim was time barred are entirely
incorrect. It the. respondents had not filed legible dacuments, ﬂ:ermwdywuﬂhalebem o
issue to Show Cause Notice to the respondents after following the principle of natural justice
and then take a final dedision. The date of fiing dlaim cannot be changed merely because the
respondents have failed to file the legible documentation in time. The impugned order therefore
is set aside and remanded back to the adjudicating authomty for considering the' cbim of Iebate
of the respondents, as having been filed in time and to deaae the same on merits.: " =
The Order of Commlssroner (Appeals) is contrary to the pnovrsrons of section
35A(3) of the ‘Central Excise’ Act, 1944 Consequent tb the amendment to' the said
provisions brought about vide Frnance Act, 2001, that came into effect from
11.05.2001, the power to remand the: case to lhe ad]udrcztmg authonty ‘for a fresh '

consrderahon stands wrthdrawn

42 CBEC has also darified vrdei’nslmcﬁon lssued under F.No. 275/3472006-CX.8A
dated 18.02.2010, that the Commissioner (Appeals) do'ndt have ‘the power to remand
‘and is bound to decide the case finally after necessary 'enquiry at the level. |
43 The Commissioner (Appeals) should have decided the case finally as he ‘does not
have statutory power to remand. Therefore, Commissioner (Appeals) has erred by
remanding the case, anid his Order-in-Appeal deserves to be appealed against. ~

5. Personal hearing scheduled in the case on 11.10.2012 was attended by Shri
Manoj Chauhan, Chartered Accountant and Shri ‘Archit’ ‘Agarwal, on ‘behalf of the
respondent and submitted lhat ‘Commissioner has held the claim filed in trme and this
finding is not challenged by department As such they requested o uphold the
lmpugned Order-in- Appeal.
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6. Govemment has oarefully gone through the relevant case records and perused
the lmpugned Orders-m-OngmaI and Ortlers-m-Appeal

7. On perusal of records, Govenment notes that the said rebate claim were initially
filed on 17-05 2005 and 25 07-2005 in respect of goods exported on September 2004
vide ARE-I No. 24 & 25 with ‘dated 08-09-2004 ‘The. respondent has ﬁletthe said claim
within prescribed time limit of one, year as stipulates in section 11B of Central Excise
 Act, 1944 alongwith all the requisite documents.

7.1 During scrutiny of claims department found that copy of Shipping Bill was not
legible and therefore retumed the 'claims to respondent on 20-09-2005. However,
claimant resubmitted the claims again 16-04-2007. Commissioner (Appeals) has held
that rebate claims were initially field within one year along with all the requisite

- documents and department could have issued deficiency Memo/Show Cause Notice for
o \calhng for Iegrble copy of Shipping. Bill rather than retumng the claims. As such the
" claims were held to be filed in time.

7.2 Govemment notes that department has accepted the said finding of the
Commissioner (Appeals) but contested the said order on the grouhd that Commissioner
(Appeals) has not remand power after 2001. In this regard, Govemnment observes that
once rebate claim are held to be filed in time, the original authority is in a position to
sanction it if found in order on the cese file is available with hirrl So, there is no point in
remnttmg the case back to Commissioner (Appeals) Then‘af'fﬁ the interest of Justlce
Govemment dweéfs the original authonty to sanction the said rebate claims treating
them filed in time if othenmse found in order in accordance with law. The impugned
Order-in-Appeal is uphold with said modification. |
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8. The revision application is disposed off in terms of above. -

9. So, ordered.

, e - (DP Singh)
(Jomt Secretary to the Govemment of Indla)

The Commissioner of Central Excise, . . - e e _
Mumbai-I, 115 Kendriya. Utpad Shulk Bhavan, I '
_ Maharishi Karve Road, Mumbai 400020 ) o EE
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G.0.L Order No. /749/12-Cx dated Jo-12-2012 *
Copy to:-

R Commissioher of Central Excise (Appeals), Mumbai Zone-I, Meher
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Dununiy, vdul Deul Ldne, LIIUW[.ML_!.Y, MUWDdl- 40UV W/,
C2. The Assistant Commissioner (Rebate), Central Excise, Mumbai-1V, , 2™
- Floor, Dharavi, Estarella Battery Compound, Mumbai — 400019.
3. ©  M/s Nicholas Piramal India Ltd., Nicholas Piramal Tower, GK Marg, Lower
"~ Parel, Mumbai 13, , : ‘
4, Sh. Manoj Chauhan/Shri Archit Agarwal, Chartered Accountant, 102-106,
A’ Wing, 1% Floor, Zaitoon Apartment, Opp. Municipal School 182, Station
Road, Goregaon (W), Mumbai 400062.

L5~ PSto J5(Revision Application)
6. Guard File - /

-7, spare Copy.

" o RMA)
OSD (Revision Application)



