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ORDER

. ~ This revision application is filed by M/s Mahindra Reva Electric Vehicles
- Pvt. Ltd., Bangalore against the Order-in-Appeal No. 324/ 2010 dated 29-11-2010
passed by Commlssroner of Central Excise, (Appeals), Bangalore, in respect of
Order-rn-OnglnaI ‘No. 310/09 & 311/09 dated 30-10-2009 passdd by the Assistant
Commissioner, Dwrsron-III Bangalore

2. . The brief facts of the case are that the applicants are engaged in the
manufacture and dlearance of excrsable goods viz. electric motor cars falllng under

87039010 of lhe first schedule to Central Excise’ tariff act, 1985 for export availing
the beneﬁt of advance licence under the DEEC scheme in terms of Notification No.
93/2004-Cus dated 10-09-2004. They are also availing the facmty of Cenvat Credit
on the rnputs and mput services under the Cenvat Credit Rules, 2004. This is a
denovo order passed by the lower authorlty oonsequent upon issue: of ‘Order-in- |
Appeal Nos. 338 & 339/2008-CE dated 30-10-2008 wherein the case was remanded ‘
for denovo-decision with a direction for determination of value under section 4 of

~ Central Excise Act, 1944. The - lower ‘authority in the impugned order after
considering all the submssmns made by the ants found that the refund of
rebate sanctioned for an amount of Rs 7,99 768/- m terms of the initial Order-in-

Onglnal No. 64/08 (R) dated 04»-04-2008 to be in ordr-:r (warranting no fresh
consideration) in as much as the amount so sanctroned to be in conformity with the
section 4 transaction value and |n lme wrth Rule 18 of Central Excise Rules, 2002
read with sectron 11B of Central Excise Act 1944 along with Notification No.
19/2004-CE (NT) dt. 06-09-2004 and the clanﬁcatoty circulars issued there under.
However, with reference to the rebate sanctroned in tetms of Order-m-OngunaI No.
65/08 (R) dated 04-04-2008, the denovo ad]udrcatrng authority found that in the
corresponding ARE-Is, the terms of delivery is ex-works and CIF whereas in the
-shipping bills, the FOB value, freight and insurance incurred are shown separately.
'Transaction value in terms of section 4 of the act, is the value under which the
finished goods are cleared for export from the place of removal which in the instant
case is the factory gate. Freight & insurance including other incidental charges are
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post removal components and such -expenses incurred beyond the place of removal
are not to be loaded so as to arrive at the transaction value -and - therefore an
amount of Rs. 2,39,337/- incurred (beyond the place of removal) towards outward
freight and insurance is to be separated fromwme CIF-value so 'as;r»to;arrive at the -
section 4 value for the purpose of ‘claim of rebate. On deducting the freight &
insurance, the ARE-1 value is Rs. 138,79-,1998/5:-andf not Rsi-41,'»19,33»-5/-.toward§ an
amount of Rs. 3,81,861/- which had been granted as rebate in cash in full originally
ought to have been restricted to Rs. 3,54,437/-'in cash and the balance amount of -
TRs. 27'424/- should have been granted as rebate in credit account to:tl1e«claimant’s'
Cenvat credit account in as much as and the erroneously rebate amount of Rs.

27,424/- ranted in cash to be recovered in. cash in terms of the said rule 18 of the
Central Excise Rules, 2002 read with section 11B of the act along with thel
notifications and the. clarificatory circulars issued there under. The denovo - order
also granted the claimant the liberty to take the:amount of Rs. 27,424/ as credit in

their cerivat-account subsequent to fts payment:in cash account. As the rebate was
claimed and subsequently grantédz;fierroneously,wzth_e ‘denovo rebate sanctionin’gf‘
~ authority aisouphe!d the demand for ssintefeskt‘*towards* the erroneously claimed sum -

of Rs. 27,424/~ under the: prwisnons ‘of section: 11AB of the act: Aggneved by the
said order, the applicants have preferred this appeal ‘

‘3. Being aggrieved by the: sald ‘Order-in-Original, apphcant filed fappeal before ‘
Commissioner (Appeals), who upheld the Orders-m-Ongmal with modification to this
extent drapmg the proceedings with regard to demand of interest. = - ~ -

4. Being aggrieved by the impugned Order-in-Appeal the applicant has filed this\‘
revision application- under section 35 EE of Central Excise Act, 1944 before Central
Government on the following grounds: o ‘
3.1 The applicants submit that the rebate has been claimed for an amount equal
to dUty paid in respect of ARE-1 No. 106 dt. 31-12-2007 on the basis of transaction
value of goods exported and that the value so decdlared is independent of freight &
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insurance. No duty has been paid tdwards freight and insurance and accordingly no
rebate has been-claimed on the two components of freight and insurance. "

4.2  The applicants submit that they have claimed rebate as per ARE-1 in terms of
Board's Circular dt: 26-04-1996 & 03—_02-2000 wherein it has been clarified that ARE-
1 value has to be adopted as FOB value which may be more or less. In fact in the
Board's Circular No. 510/06/ 2000-Cx dt. 03-02-2000, the Board has dlarified that the
rebate sanctioning authority -shoqu not examine the correctness of assessment but
should examine only the admissibility of rebate of the duty paid on goods covered by
a claim. The applicants submit that this Circular has been followed in the case of
Commissioner of Central Excise, Bangalore Vs. Maini Precision Products Pvt. Ltd.
[2010(252) ELT 409 (Tri. Bang.)]: :

4.3 The applicants submft that the Iégal position which. emerges from the what
has been stated in the aforesaid paras is that if an assessee discharges the duty
Iiabivlity on the value which is higher than the value and if the said assessment is not
challenged by the revenue on the duty paying documents. Subsequently in an
appeal whereby. rebate has been sanctioned, the assessment eannot be called on for
correctness

44 The applicants further submit that refund cannot be denied on the ground
tha"c the rebate is admissible only on the duty as per FOB value and cannot CIF value
as long as the same represents Transaction Value. The applicants rely on the
following case laws in support of their contention. |
. J
(D Sterlite Industnes Vs. CCE, Trunelve||-2009 (236) ELT 143 (Tri-
Chennai). \

4.5 - The applicants 5ubmit that when no duty has been discharged on freight and
‘insurance compohents as evident from ARE-1, there is no question of paying excess
amount with interest and therefore, the ongmal rebate sanctioned vice Order-in-
original No. 65/2008 dt. 04-04-2008 is in order.
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46 The appllcants submit that in- vrew of what has. been stated in the aforesaid
paras, the appllcants submit that the order of the Commissioner. (Appeals) is

unsustalnable in law

5. Personal heanng scheduled m thlS case on 08—10—2012 Nobody appeared
for personal heanng The appllcant party v1de thelr letter dated 03 10—2012 have
requested to dec:de ﬂ1e case on ment

6. Government has carefully gone throughtherelevant case records and
pefused the |mpugned Order-in-Original and Order-in-Appeal. '

7. 7 - Govermment notes that in this case matter the applicant exporter was
sanctioned ‘rebate claims by the orlgmal authorlty to.the: extent of duty payable on
F.0.B. value ‘as shown in respective shipping bills, which -has. been taken as
“transactron value in terms of provrsnons of Section 4(3)(c)(m) ‘of the Central Excise

Act, 1944 The appllcant herem |s clalmlng that thelr ‘actual “transacl:lon value” |

~ these cases |s the CIF value upon Wthh the duty has actually been patd and hence
their balance amounts of clalmed‘v‘ bate should also be gran '**them 1In support
of their contentrons, they are relymg upon the case laws and ‘actual contract/order
of the foreign buyer as in para 4 above have also deSired that in case of otherwise,
they shovuld‘ be( allov_ved “re-credlts” of such dlsputed arnounts.

8. Govemment observes that onglnal authonty has found the FOB value

declared in Shlpplng Bl"S as the transactlon value |n terms of sectlon 4 of Central

Excise Act, 1944. He has given detalled findings Wthh are upheld by Commissioner

(Appeals) also. Government notes that this issue has already been decided by GOI

order No. 271/05 dated 25.7.05 passed in the case of CCE Nagpur Vs. Shn Bhagirath

Textiles Ltd. reported as 2006(2002)ELT 147 '(GOI) The said order was passed in .
revision application filed by department against the order-ln-appeal No.SVS/*/NCP-
11/2004 dated 26.11.04 passed by Commissioner of Central Excnse (Appeals),
Nagpur. The operative portion of GOI order is reproduced below -

5
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" 9.4 In the instant case it is not the case of Revenue that the seller and .

buyer of the goods are related person. Gowt., therefore, would agree with the

. contention of the applicant Commiss:"oner that the excise duty on the goods
. should have been paid on transaction value as defined under section 4(3) (d)

of the Central Excise Act, 1944, CBEC vide their Circular No. 203/37/96-CX
dated 26.4.96 have also clarified that AR4 value should be determined under

 section 4 of the Central Excise Act, which is required to be mentioned on the

invoices issued under rule 52 A of the Central Excise Rules, 1944. In the

instant case the respondents themselves have admitted in their letter of cross
objection dated 26.5.2005, that they have paid Central Excise duty on CIF
value of the impugned goods for purpose of claiming rebate under rule 18 of
the Central Exdse Rules, 2002. Govt therefore, would agree with the
contention of the Applicant Commissioner that as per provisions of section
41) (a) and 4(2) (d) Of Central Excise Act, 1944 the value in terms of section
4 should be the amount that the buyer of the exported goods is liable to pay
In the instant case, the buyer of the exported goods had paid an amount as
shown in the Bank realization certificate. In any case the respondents are not
//ab/e to pay Centra/ Excise duty on the CIF va/ue or the goods but the

Central Excise duty is to be pa/d on transaction va/ue of the goods as
prescribed under section 4 of the Cenﬂa/ Excise Act 1944 However jt is also
fact that the respondenzs have paid exass duty to the tune of Rs. 2,351 92/-

which is to be refunded to the respondents in the manner in which it was
paid, , - _ , ,

9.5  In view of facts and dircumstances, Govt. is of the considered opinion
that the impugned Order-in-Appeal is not maintainable and Govt. accordingly -
sets aside the impugned Ofder-)n-Appea/. Govt. also permits the respondents
to take back the Cenvat Credit of R§2,35,192/- which is related to Central
Excise duty paid on CIF value of the impugned goods. ”

Arm mrimia Ham TE vimbiea mmnmmabk laa blaa vsabiia jn kavman AE mAankiaea A
A SULHE URS LUl vaiuc WI" JUL UC UIC VAIUC 11 LWSHNID U DCLUULE <

of Central Excise Act, 1944, | S

Applicant has relied upon CBEC circular No.510/06/2000-CX dated 3.2.2000

and contended that ]unsductnon to determine correct value of goods cleared from
factory is with jurisdictional officers of the factory and not with the office of Maritime
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Commissioner. In this regard Government notes the:procedure from claim rebate of
duty paid on exported goods is prescribed in Notification No.19/04-CE (NT) dated
 6.9.04 issued under rule 18 of Central Excise: Rule 2002. Para: 3. (b) of said
Notification stlpulates as under:

" () Presentation of claim for rebate to Cenﬂa/ Exase:-

' ) Claim af the rebate of duly pald on all exasable gaods shall be lodged
- along W/b‘) onglna/ capy of the app//cat/an to the Aslstaﬁt
’ Comm/ssmner of Cenaa/ Exase or the Deputy Comm/ss/oner ‘of
Cenira/ Excise havmg JUI’IS‘diCﬂOI? over me f.'aawy of manufacture or

warehouse or, as the case may be, the Maritime Cormmilssioner;
i) The Assistant “Commissioner of Certtral Excise oF the  Deputy
Commissioner. of Ceritral Excise having jurisdiction over’ the factory of
manufacture or warehowe or as the case may be Manbme
Comm/ssmner of Centra/ Exase sha// compare tﬁe dup//cate copy of
app//caaon received from me officer of customs with.the original copy
received from the exporter and w:th the triplicate copy rece/ved from
the Centra/ Excise Officer and if saasﬁed that the claim is in order, he

sha// sanct/on the rebate either in whole or in part. i

The provisions contained in sald para 3 (b)(n)clearly stlpulateﬂ'lat Ass&smnt
Commissioner of Central Excise/Deputy Commissioner of Centfal Excise having
jurisdiction over factory of manufacture or the Maritime Commissioner of Central_
Excise if satisfied after scrutinizing the rebate claim that said claim is in order, he
« shall sanction the rebate either in whole or in part. The s‘anctionihg of rebate claim
in whole or in part will depend on admlssnblhty of claim as per laid down parameters
So the provisions of Notification authonzes the Maritime Commlssroner of Central
Excise to sanction the rebate claim only to the extent it is admissible. The CBEC
circular dated 3.2.2000 was issued to prior to the said Notification No.19/04-CE (NT)
dated 6.9.2004. So the provision of Notification will prevail.

10.  Any other plea of scope of limits of rebate sanctioning authority as not to
check the correctness of assessments. In this regard it is emphasized that when

7.



- E.N0.195/132/11-RA

cited case Laws are read alongwith M/s. Jain Shudh Vanaspati Ltd. Case ( 1996 (86)
* ELT 460 (SC)), in proper perspective then it is transpired that when there are inbuilt
provisions in 'separate self-sufficient rebate sanctioning provisions than the rebate
sanctioning authority should néither wait nor depend upon any other actidn of
review process or otherwise by any jurisdictional authority.

11.  Government notes that thé.original rebate sanctioning authority has already
examined the rebate claims in the manner elaborated above. Further the
Commissioner. (Appeals)"herein has also after due consideration of the same has
upheld the sanction of said rebate claims upto the limit of duty paYable on FOB
value which was transaction value of goods in this case. Govémment finds itself in
~conformity with the findings in said orders. Government therefore upholds the.
impugned Order-in-Appeal being perfectly legal and proper.

12.  Revision Application thus stands rejected being devoid of merit.

13. -So Ordered.

(D.P. Singh)
Joint Secretary to the Govt. of India

~ M/s Mahindra Reva Electric Vehicles Pvt. Ltd.,
122 E, Bommasandra Industrial Area, Anekal Taluk
- Bangalore- 560099.
. ATTESTED
“ \’\/
G m?;i>%cgwat Bharma)

HWEA®  WTY dt/Asawiant CORMSSORDT

CBEC-0OSD (Revision Applicaton)
- faae waETET (vorea fa=Tr)
" NMimstry of Finance (Deptt of Rew)
HIRA WIS/ Gowvt of inda
i TuEah v New B
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Order No. /744 /12'Cxdated [p -19-2012"

Copy to:

1. The Commissioner of _Central ExciSe, Com_missionérate, Bangalore-1. |

The Commissioner of Central Fxcice (Anneals-T) 16/1 5% Flnor, SP Comnley,

[t diE 7 Bt A Ad ¥
Lalbagh Road, Bangalore-560027.

o

3. The Assistant Commissioner of Central Exci'se, Div-III, 7" Floor, “C” Wing,
‘Kendriya Sadan, Koramangala, Bangalore-560034.

47 PS to 35 (RA)
5. Guard File.

6. 'Spare Copy

ATTESTED

et
(BHAGWAT P. SHARMA)
OSD (REVISION APPLICATION)






