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under Section 35. EE of the(Central Excise Act, 1944.
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‘Sands Pwt. Ltd., Andhramdesh mmordes-m-appeatasmnmm.n
columnNo 3ometable‘mwc«mpf6entralm(mls),

oks [Re jision Apglication “Order-in-Appeal No. _

; i F-NO. H R . .
Pvt. | 195/20-30/12-RA | 29/2011(V-I)(D)CE
T dt. 03.10.2011
195/98/12-RA’ | 30/2011(V-T}(D)CE
e dt.. 07.12.2011 _

G e | tos.122011

o 34835/2011(V-T)(D)CE
'0t09.12.2011 | -
36837/2011(V-T)(D)CE
12122011
38339/2011(V-I}(D)CE
dt.13.12.2011 ~
40841/2011(V-T)(D)CE -
dti4.12.2011

 Concentrates” and zsmon:;emsmnm fatlingunderd\aprH
26151000 of the First Schedule to Central Excise Tariff Act, 1985. They exported
mes;dgoodsonpaymwdutymmmmmsfmmduwpmdon‘
thegoodsexporterunder theﬂpmvisnmofRuSe 18 of Oentral Excnse. Rules,
. 2002. :




2.1 " The Asrstam pissioner
Drvrsron rmtrally sancdoned all the reaateslams

. 2.2 These Order-m-Ongrnal were. rewewed by the Commssroner of
Central Excrse, Customs and Service Tax, Visakhapatnam-I as per Secton 35E(2)
of the Central Excise ‘Act, 1944 andconsequent review_order were passed,
drrectmg the Assistant Commrssloner of Central. Excrse, Vrzranagaram Dlvrsron to
prefer appeals before Commissioner. (Appeals) agalnst the order granbng the
rebate, on followrng grounds -

Central Excrse Tariff Headrng (CEI'H) 2513 20 30 and is subject ‘nrl’
duty' . .
(i)  Applicant’s classrﬁcatron of Garnet. Cntlate under CET H 2617 90 00 rs
not correct and hence not lrable to duty, -
(i) Thus payment of duty on € rt of Garmet concentrates:
clarmofrebatersnotcorrectand nai

() . In respect of export of ercbn Serm Concenbates" the payment of
duty on export of ercon Semi Concentrates and subseqoent clalm of rebate is
" not correct as the process oamed outby the "‘ntdoes notamountto :

manufacture. Hence the avarlment of £envat Credlt and pa "t;of duty and

subsequent sanction of rebate clarm waserrmeous

3. Berng aggneved by the said orders-»rn—ongmal applrcant ‘filed ,
~ appeals before Commrssroner (Appeals) ‘who aliowed the appeals of . the
department by settrng asrde |mpugned 0rders~ln@ﬁgmal S

4, Bemg aggneved by the rmp order-lnapp@l the applrcant
filed these revision applications under Section 35EE of Central Ex Act, 1944
before Central Govemment on the following grounds e
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41 - That the impugned orders have been passed in contravention of
, the legal provisions and on the basis of assumptions, presumpﬁons, conjectures
and surmises, without properly considering the relevant bcis on - record.
Therefore, the sarne is l'iable to be‘quashed and.set aside.

42 Bemg aggrieved by the order of the lower authority the department
should have been passed review orders within a prescnbed time limit of three
months as stlpulated in Section 35E(3) of Central Excrse Act. The date of
‘cornmumcatlon of the order /. decision of the Assistant Commissioner as
deciphered from clause 5 of Form EA2 of the Departmental appeal duly attested
by the Assistant Commissioner is December 24, 2010. Hence the time period of
three months as contemplated in the provision would expire on March 24, 2011. :
However, the review order passed by the Commlssroner is dated May 26, 2011
thus being hit by limitation. It has: been held in catena of decision that
administrative / executwe orders. have to be passed within time limit, else the
same is not mamtamable under law. The apphcant rely on the following case
laws to support their contention : ‘

. CCE vs. MM Rubber Co. - 1991 (55) ELT 289 (SC) ’
Amtrex Hitachi Appliances Ltd. Vs OCE Ahmedabad - 2009 (234) ELT 126 M
CCE vs. Narendrakumar Taparia — 2008 (225) ELT 141 m
CCE vs. Fujitax India Telecom-Ltd. — 2001 (138) ELT 878 (T)
CCE vs. AZO Dye Chem (2000 (120) ELT 201 (T) .
Sri Dlgvuay Cement Co. Ltd. ¥s: CCE (1991 (52) ELT 631 (T )

43 /The order passed under Sechon 35E(2) does not automabcally result in
recovering the erroneous refund. These orders should be. fouowed by show -
cause notices under Section 11A, accordmg to which the show cause notices
‘'should, be issued within six months from the date of actual refund. Since the time
limit, for filing an appeal under Section 35E(2), is Ionger than the time limit
prescnbed under. Section 11A, the show cause nobces ‘should precede the

proc&dmgs under Section 35E(2), otherwrse the order under Section 35E(2)

. becomes an empty formality and is not enforceable. Similarly, even if the show
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cause’ nohces are issued for recovering the errone s refund within the time limit
prescnbed under Section HA wamotrcseding asrdethe drder granung fToNeous
refund under Section 35E(2), noerm und caf scovered: Therefore,
the department should’ mrtra‘te roceeding srmulmnewsly under ‘Section 11A
wdhln the time limit pmﬁcnbed therein'and also-under Secﬁon ‘35E(2) within. the _v
time  limit prescnbed therein. * The' same- view has ‘beent: upheld in: srmrlar

Judgements in the following case. laws :

o Dynamatic Technologies Ltd. Vs::UOI - 2005 (186) EET: 277 (Kamataka HC).«
 James Robinson India P Ltd. Vs. CCE [2009 (234) ELT 297 CESl' AT
e DoathatTeaEstatevs CCE 2001 (135)ELT366(Tn)

44 . TheapplucanthavebednrssuedShowcausenotrces bytheoﬁ'ce
of the Commissioner .of Customs and Central Exclse Vrsakhapatnam— |
Comnussronerate rejecting the rebaﬁe granted, ear j :\_‘, which.covers the, currentf
rebate. claim.: The apphcant \ﬂde me:r letters dated 15 06.11 & dated NIL
| respectwe!v ‘ ‘

appeal No. 30 & 31 to 41/2011(V-I)(B)-CE dated 7 12 11‘ the pesson {f;i f fing
formesardnotlcewasheldonFebmary 14, 2012andd1edecisronhbothme
cases .is pending for disposal before the Commrssaoner / Addrtlonal
Comrmssroner --Hence, the Government. of I - be. pleasex
departmental appeal preferred to avold mu_f of procae

disputed point covering the same period.

45  In case of order-in-appeal No. 29/2011(V-T)(D)-CE 31.10.11 the
Commissioner has erroneously S0NC
under CETH 25132030 attractng ml rate of duty.and not under CET H 26179000
It is also submitted that Chapter 25 of the Central Excise Tariff Aqt, 1985 deals
with products which are in the crude state. Since, crude items occur. naturally
and are not a result of any kind of manufamwm process, such items shall be nil

 that Gamet concentrate is classifiable *
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rated. Ghapter 25 ‘of the CETA mentions materials like natural Graphlte natural
sands, natural barium sulphate, natural calcium phosphates etc., which are items

readily avaellable in the nature, ,.Apphcant submits that the gamet concentrate
manufactured from beach sand. is not in its crude form but is a result of a
manufactuﬁng process. Thereby since gamet concentrate is not a crude item but
a result of a manufacturing process, it will be classified under Chapter 26 “ores,
slug and ash” which is the appropriate chapter of classification for the item. The
apphcant relied” upon the judgement of Apex Court in the case of J G Glass
Industries Ltd. — 1998 (97) ELT 5 to support their contention. It is an
undlsputed fact that garnet concentrate cannot sald to be ‘beach sand’, the
principle raw material after the process of - obtammg the mineral ores from the
beach sand. The beach sand cannot be said to have retained its character or use
even after the conversion into these minerals and hence it would be safe to state
the identity of the original: article is lost. Thus, the applicant submit that the
subject process is a manufacturing process Hiable to Central Excise Dity. The
applicant also submit that *natural sands of all kinds, other than metal bearing
sands of chapter 26 fall under Chapter 25. Since, the process adopted by the
‘applicant gives rise to ‘Gamet Concentrate’ and not natural garnet’ (classifiable
under' Chapter 25 i.e. CETH 2513 20 30), the appropriate classification for
‘Garnet Concentrate” will be under the 2617 90 00 as ‘others’ under sub
classification 26 2617 tifed *Other ores and concentrates’ thereby attracting a
excise duty of 10%. Hence it is submitted that, Chapter 25 does not even figure
in the classification of the item and as ba'me«order the need to classify under
the specific heading (in light of the General Rules for interpretation of Schedule
to tariff) does not arise. Hence, the appropriate classification of processed
Garpet which is not natural Garmet (in its crude form) is under Chapter 26 CETH
12617 90000. The Tribunal held that ‘niame given by assessee is not relevant but
“nature of goods and their usage is relevant.’ This was re-affirmed by the Apex
Court in the case of Swastik Udyog vs. CCE Meerut 2006 (198) ELT 485 (SC).
Hence; it is submitted that, even though the product is billed as ‘Garnet’ by the
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apphcant it is not relevant as’ the nature and use’ ‘of natural: gamet and» |

processed garnet obtained from sand differs.

46  The applicants refied upon the ]udgemem in the case of M/s
Indian Rare Earths Ltd. Vs. CCEBBSR-1- . 2002 (139) ELT 352 (Tri. KOI) ‘where
the departmentmemsefves contendedthatmrenﬁneral sands dredged out by
physical and mechamcal process from ordinary: sand amounted to manuhoture

4.7 The applicants had filed an application for registration alongwith a
very detailed note ‘on ‘manufacturing “process ‘and- the department readily

accepted' the process, as manufacturing ‘process and after due process of law,

granted regnsu'atlon treatmg the applmnt as a mahufactwer of “excisable

BRI P SRy U

product If the subject process is not ma , the department otight to
: have mntnated proceedmgs to revoke the registlabon earlier: gramaed ‘by: them
accepting that the process amounts to “miamifacture’. ‘Further, it has also been

held that orders wrth ‘regard ‘to ssirance ' “and cameﬂabon of hoenses

(reglstratlon) are of a quasx judlaal nature S E TR :,‘; IR

PO N TN S

- 4.8 The fo%bwino case faws e

"~ applicants :

‘Bharat Chemicals vs. CCE Tbane-2004 170 ELT 568 (l' . ) ,
Nahar Industrial Enterprises Ltd. Vs. UOI = 2009 235 ELT 22

'CCE Vadodara vs. Jayant Oil Mills - 2009 (235) L1223 - . . .
Alemblc Ltd Vs CCE Vadoda!a 2007 218 ELT 607 o

e © o 0

5. Personalharingwasscheduiedmmwe cases on 11@612 286612&
23.07.12 and 04.10.2012 Shri R K Sharma, Sr..Counsel-attended the he,auug on
23.07.12 and 04.10.2012 on behalf of the applicants who reiterated the grounds
of revision application. Nobody appeared on behalf of the respondent side.

. the above arguments of the

T
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6. The department vide their written submission dated 14.06.2012 and
14.09.2012 mainly. stated as follows:-

6 1 In. respect of para 3 of the gnounds of revision ‘application, they
submitted that Section 35E (2) of Central Excise Act, 1944 held that there isno

limit prescribed under the above Section to call for the record of any proceedings
in whichan ad]udlcatmg authority- subordmate to them has passed any order for
review.

6.2 Section 35E(3) held that the powers vested in Section 35E(2) are to be
exercised within three months from the date of communication of the decision or
order of the adjudicating authority. It is to be noted that Commussnners Office
and ofﬁce of the Assistant Commissioner are mdependent ofﬁces, though the
 Divisional Ofﬁce is subordlnate ofﬁce to Commlssioner's ofﬁce The Authonzed
Officer has mistaken the date of. pass of the Order-m-Ongmal as the date of

Communication of the order and fumlshed the same in the EA. 2 filed along with

the appeals. This occurred due to madvertence on the part of the authonzed

officer and the dates of communication fumlshed wde this office Ietters of even
- number dated 14-06-2012 and 22-06-2012 a_tje; ner._epy conﬁrmed

63 The Quasi judiciary powers vested with Assistant Commissioner are
independent and are to be exerused Judmously and independently without
having any prejudicious of his lower cadre tx) that of Commissmner Hence the
date of communication of the decns:on or order of the adjudlcabng authonty is
the date of receipt of order passed become to calculate the penod for review by
,Commxssloner Also, Commissioner: himself may call for the adjudication file. for

review under Section 35(E) means the date on which Commissioner receives the
file in-his office would be the date for calculation of time period three months for
review. | o R,
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Similarly, Section 35 of Central Excise Act, 1944 says that the time period
for filing appeal for the party is sixty days from the date of communication of
adjudicating order or decision. In this case also, it will be the date on which party |
receives the adjudication order will be the date to calculate the snxty days penod
for filing appeal. The date on wmch the said ad]udncahng order was pnesmtly ,
dlspatched by Assistant Oommnssnoner cannot be taken for calculatmg the time |
period for filing appeal by the party ’

In a similar analogy, as per Section 35E(3) the date of communication of
the adjudicating order is the date on which the :rder has been received in the
Commissioner’s office is to be taken for cak:ulating;me time period for review.

64 Thedate of receipt of orders—m—ongmal No 749, 751 752, 753, 754 755,
756/R/2010-11 dated 24.12. 10 & No. 814, 815, 816 & 819/R/2010—11 “dated
28.01.11 were received in the Commissioner Office on 02.03.11 and Date of
Review Proceedings concluded in the Commissioner Office is 26.05.11 for all the
stated orders-in-original. | " S

6.5 That one of the subject order-m-onglnal No 30/2011(V-I)(D)CE dated
7.12.2011 was received in this office on 11.05. 11 and Commlssmner revuewed
the same and a decision was taken to file an appeal on 09. 05. 11, i.e. well wrthm
3 months period as per Section 35E(3) of Central Excise Act, 1944.

*:The date of rece:pt of order-m—o(iginalé and date of reviews
proceedings which are in subject matter given below : ‘

Order-in-Original .Date of Recetpt of OIQ in the Dahe of Review proceedings conc!uded
No. & Date Commissioner Officer in the Commissioner Office .
2/R/2011-12/ 11.05.11 . 09.08.11

01.04.11 . ' ) - o
1/R/2011-12 A 110511 S - - .09.08.11,

01.04.11 '
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. [ 85/R/2011-12 - 260511 = . 16,0811
27.04.11 i .
86/R/2011-12 TT260541 | 16.08.11
27.04.11 L - .
87/R/2011—12 260511 | - 16.08.11
27.04.11. ok , |
8SR201112 26.05.11 : 16.08.11
27.0441 - S e 4 . ,
89/R/2011-12 4 260511 - .| '16.08.11

| 27.04.11 S b ET R ,
90/R/2011-12 . , 26.05.11 , o 16 08.11
27.04.11 . » L
91/R/2011-12 ~26.05.11 16. 03.11
27.04.11 S , - |

_ | 140/R/2011-12 160611 12.0@.11 \
06.05.11 : / -
141/R/2011-12° | 160611 - ' 12.09.11
06.05.11 . . . , : S I
139/R/2011-12 160611 13-.09.:11
06.05.11 ~ |

In view of the statutOry provnsrons all the above stated'case Iaws relied

upcn by the apphcant in support thelr case are not apphcable in the mstant case.
. ' : 1,

The Authonzed Officer has mlstaken the date of passmd of the Order-in-

~ Original as the date of Communication of the order and furnished the same in
the EA 2 ﬁled anng wnth the appeals This occurred due to m&dverbence on the -

part of the authonzed officer and the ‘dates of commumcatlon fhmlshed "\‘nde this
office Ietbers of even number dated 14-06—2012 and 22—06—{2012 are hereby
confirmed. S

6.6 The appllcant's conmnhon is not tenable as the review orders were signed
by the Commss«)ner of Central Excise, Visakhapatnam— Comm|ssnonerate
aumonzing Sri.K. Satyanarayana Rao the then Assistant Comm#ssioner of Central
Excnse, Vmanagaram who, in turn filed the appeals before the Commlssmner
(Appeals) within one: mamh from the date of receipt of the salu review orders in
the Divisional Ofﬁce In Table 3, the dates mentloned as “ReMew order signed

| on” by the appﬁcant are in fact the dates of ﬁling of the appeél by the Assistant

10
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Commissioner and hence the objection raised by them in this regard is not
correct. | . e

67 As already stated above,.it is niot the Department’s intention to quote
wrong dates as the dates of Communication in the letters dated 14-06-2012/22-
06-2012 which are different from what-was fumished in EA 2. The mistake
occurred at Divisional Office due to some typographical eors while fumishing
the date in E.A.2.The dates of conclusion of review proceedings were mentioned
to confirm the fact that decision to.file an. appeal agamst the said. Orders-m-,
Ongmaiwastaleenwenwfmmmem.f jon 35E.(3) of the
Central Excise Act; 1944..

7. The appllcant m melr wnthen rephes 20032012,05102012and )
20.10. 2012 apart from re-lteratmg grounds 5F revision application; mainity made
following cross ob;echonstodepamnenl’s subm ons-

7.0 1npara 2 of the sunm.ssmmec:o nmissioner has smdasre prodiucer duced
under'

Pafas3& - umrmwma'sa:ﬁm&&‘fﬁ}afm CenaafﬁmAct‘
1944, vammsmmmmmwmmmmme
Orders-in-Original . passed by .the oﬂw below Iy,s rank;. " mb‘m a; penad of three
months from the date of communication of the .decision or order of the adjudcat/ng
authority”, musmelmwnafmreemanmsmndslartsﬁwnwedazeof
communication of the Ordas-m—Ongrna/ o la‘ze wmnwssraner and not ﬂ'am the date or
passrng such order by the adJudmtmg aumonty In terms of secaon 35E (4) af the
Central-Excise Aa; 1944 in pursuance of an order una@r sub-secaan (I ) or sub—sect/an .
2) passedbyﬂ;erewemngaumanly tlnac#udba&mauﬂlontyormeaub‘wrued _
officer makes an appﬂcatzon to the appe/!ate Tribinal or the Commissioher (Appeals)
within a period of one month from the date of oommunrwban of the order under sub-
section (1) = or sub-secﬂz;n ; \f 2 to  the aa}zud/catmg

1




Appeliate Tnbunal or Comm:sstoner (__:
~one month from the date of order of revuew of the commtttee of Chief
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7.2. The instant issue is not alone ‘powers of committee of Chief

' Commtssioners of Central Excise or Commissioner of Central Excise to pass

certaln orders’ which is dealt ‘with under sechon 35E, but of appeals to
Commissioner (Appeals) also, which is' dealt ‘'under section 35 of the Central
Excise Act, 1944. As such, both sections 35E as well as section 35 are to be
attracted. As per provisions-of section 35, a total of 90 days allowed to the

agreed person to- file an appeal before the Commissioner -(Appeals). Section
35B(3), which pertains to appeal before Appeliate Tribunal stipulates that every

appeal under this section shall be-filed within 3 months time. In terms of section
35E (3) the appeal before Appellate Tribunal or Commissioner (Appeals) is

) requnred to be filed within 3 months from date of communication of order of

adjudicating authonty As per provnsnons of sechon 35 E(4) an apphcatlon to the

) is requured to ﬁle an appeal within

Commissioner of Central Excise or: ﬂae Commtssnner of the Central Exqse, as the
case may be. | : '

Hamnnhusmadingofﬂxeabovesaﬂpmwsionsdearlypmvematthe
appeal before Commissioner (Appeals) was requn'ed to be ﬁled_wnthm 3 months

"in“any case. The department chose to avoid these provisions of sub-section 35E

(4) while quoting. different sub-sections of 35 E in their written submissions.
Commissioner (Appeals) falled toconsider these contentions of applicant.
Commnssnoner (Appeals) also did not rcnse the questlon of time limitation to the
-department or even or ask for relevant document to establish the counter-fact.

7.3 In para 4 of the submlsslon Commcssnoner has stated as re produced

-under.

i

;& ﬂ‘ N -
- “the power vested in Secbon 35E(2) are to be exercused wnthm three
months from the date of commumcation of the decision or order of the
ad]udtcahng authority.” -

12
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7.4 The applicant wish to take on each versions of date of communication of
" the decision or order as submittedlaythedapartmeat,as in EA-2 form filed along
with the appeal, and asin afomdsmnﬁsmdated 14.06.2012. -

7.5 The‘dateof communication of the-decision or - ‘order of the. adj.ldicatlng
authority are as mentioned by the department in the EA-2 form, vide: which.
those are filed for appeal before, Commissronar (AppaaIS)

76 As recorded from the pmmdbyme Commissioner: (Appeals)
to the assessee, it is evident that the actual date of filing -of appeals: by

-department is never the dates 09.08.2011, 16.08.2011 & 12.09.2011 as claimed
by the department But much after };hat on or after the revrew orders are srgned
by the Assistant Commrssnoner Mr l( Satyanalayana Rao on 106.09.2011,
12.09.2011 & 22.09.2011, who might have deposited them before the
Commissioner (Appeals) on those dat&‘ oron 'ahe'dates .

Secondly, the deparhnent now clalms m the:r wntten submrssron the dates o
of commumcat;on of Order-m-Ongmal as drfferent from what they have already .
. ,mentroned |n the form EA-2 Further, they never mention the date of ﬁllng of the
appeals, mstead they use the/ ‘Date of Revrew Proceedlng concluded m ‘the |

Commrssroner Ofﬁce whrch is irrelevant m the eye of law when date of ﬁlmg the
appeals is dlsputed So the ‘dates of recerpt of Order-m-Ongmal m the
commissioner office’ as fumrshed by Commissroner in the aforesard submrssron
dated 14.06.2012, wrthout correspondlng ‘date of ﬁllng the appeals ‘cannot be
termed legal to amve at a condusm ﬂ'lat they are ﬁled WIthm the shpulated
period of 90 days. On the other hand from the dscussrons above rt rs evndent
that they have filed the appeals much more aﬂer the date mentloned on the
respectlve review orders, as are amply clear from the srgnature of the Assrstant
Commrssroner Mr. Satyanarayana m who was ordered to ﬁle the appeals before
the Commissioner (Appeals).
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7.8 Itlsevudentfromthedateonwhlchthempecdveappealsareggned by

, Assustant Commissioner Mr. ‘K. Satyanarayana Rao, that the department

suppressed the fact of actual date of filing the appeal in the respective EA-2
fonns -Now, to hide that suppresslon of fact of actual date of filing the appeals,
the department took the: waytt‘mum,an afterthought of different * dates of
communication of the orders" which is: sper:tﬁed by them as 'Date of receipt of
Order-in-Original in the Commissioner office’, vide their submission dated
14.06:2012. But these ‘new dates. of communication of orders’ clearly contradicts
whatmeyslzted earfier in respective EA-2 forms. Had it been the so, there was
no compulsion n mentlonmg themin the EA-2 forms whlle filing the appeal

8. - Govemment has carefully gone through the relevant case records
and perused the lmpugned Order-ln-Ongmal and Order-ln-Appeal

9. Govemnment observes ﬂ'lat appllcant exported the ‘goods namely
gamet’ and ‘ercon Seml concentrate’ on payment of duty under clalm of rebate
under the provnsuons of Rule 18 of the Central Excise Rules 2002 Qriginal
authonty mlhally sanctloned rebate clalms wde |mpugned Orders-m-Orlgmal'

' Deparlment rewewed mpugned Orders-m-Ongmal and ﬁled appeals agamst the

said Orders-m-Onglnal Commtsssoner (Appeals) decnded the appeals in favour of
department by settlng asrde the sald Orders-ln~0nginal Now, applucant has ﬁled
these revusron appllcatlons menhoned ll‘l para (4) above '

10. ' Govemment observes that the applicant has contended that the
orders-ln-revrew passed by the department are time barred in as much as the

same any ﬁled beyond strpulated three months period. The appllcant in their

cross objectlon to appeal before Commrssroner (Appeals) have stated that

‘ orders ln-Ongmal were dlspatched much before the date of receipt as claimed by

the department As such, the appllcant factually dlsputed the date of recelpt of

14



impugned Orders-in-Original.in the office of respondent. departm hey hay
also stated that date of rece:pt of orders is as. per dates. gwen m E.A 2 Form of
Appeals filed before Commissioner (Appeals). The respondent department
countered this contention :pf_:appliﬁants5by stating that: me:-;ordes%s,ein;—revi‘ew. were
passed ‘within three months from the date of -communication of impugned
Orders-in-Appeal and henee, are. not time bamred. The department has pleaded
that the 'dates mentioned: in EA 2 form of- appeal ‘was quoted  inadvertently.
Government finds .that applicant raised the these contentions -of . said review .
omasbangpassedbeyondsmmmmyumetm,beferemmmmss;oner'
(Appeals). The appellate authontv simply observed-that review orders were.
passed in sbpulated txme without: discussmg the contentions of. the applicant.
While observing so, the appeliate authority has_ not made- any discussion as
regard o factual pasition of this case nor the Commissioner (Appeals) called for
factual position from the department on this aspec. Cor : (Appeals)

also not - discussed the appk:ahhty of case laws cﬁed by the applicant.
Government finds- that non-consideration: of. subl‘msslon of apphcant amunts to
violation :of pnncrple of natural: Jusﬁoe ‘There: are zatena of .court’s judgment,
wherein it has been heid that.non-consideration of submissions of the. applmnt |
would vitiate the whole proceedings and ordapassm without following principle
of natural justice would not serve Jusuce in the eyes of law. As such tmpugned
Orders-in-Appeal are not legal and proper on this count.

10.1 I their cross objections to appeal before Gommi sioner (Appeals),
the applmnt has: categoncaliy mermned that they have been issued -Show
Cause Notices by the office of C issioner of Customs & Lentral Excise,
Vishakhapatnam- I Commissianerate. . proposing : rejection the rebate granted
earlier, which covers the current rebate claim -alsot.and - hence impugned
departmental-appeals may be dropped to-aveid multiplicity of proceedings on the
same disputed pomts Govemment observes that the appeﬂate authority. has not
given any ﬁndlngs on this contention of apphcants. The Government is of opinion
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,that such contentlons are requhed to be cons:dened and discussed by the
appellate authonty to meet the justlce

102 Government omrves that the applicant has contested that the
appeal before Commissioner (Appeals) is-required to file within 90 days time in
any case and it canniot be intention of statute to provide different time limits to
assessee and department to file before Commissioner (Appeals). In this regard
Gavemmnt observes that as per section 35E(3) of Central Excise Act, 1944 the
Commiissioner of Central Excise may review order of adjudlcatmg authority within
a period of 3 months. Further, section 35E(4) provides that appeal may be filed
within one morith from the date of communication of review order made under
* section 35E (3). From harmonious réading of said provisions, Government is of
opinion that the statute provides for total time limit of 3 months plus one month
to file'an appeal before' Commissioner (Appeals) in case where the appeal is filed
by department after review of order of adjudicating authority. As such,
Government does not agree with the contenttion of applicant that the appeal is
required to be filed within a period of 3 months only. But, since the applicant has
disputed the date of commun’!caﬁon of orders itself, the appellate authority is
requwedmmakenecessauyveﬂﬁcattonmtemsofobsewauonsmadem para 10
above. , . .
. : 1

103 Govemment observes that applicant has also disputed the\classrﬁcatlon
of goods and claimed that said goods are rightly Classified under CETH
26179000. In this regard Govemnment notes that issue of classmcatuon does not
fall under category of cases specified in first proviso to section 3SBk|) of Central
Excise Act, 1944 and the appeal/apphcahon on said issue cannot }be preferred

~ before Joint Secretary (Revision Application) in terms of section 35 F.E of Central
Excise Act, 1944 As such revisvon appﬁaﬁon on this issue is not mdmtamable bag,ye_
this authority. =~ SR S -1
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11. The Honble Supreme Court in cases of Canara Bank andothers Vs.
Shri Debasrs Das and other reported in AIR 2003 S.C. 2011 Maneka Gandhi Vs,
UOI reported in AIR 597, 1978 SCR(2) 621 and Bar Council of India Vs. Hrgh,
Court, Kerala reported (2004) 65CC. 311 has drscussed in: details various of
principle of natural and held that any judicral diny f ould”

of nature Justrce to ensure a falr, just and proper Judraal proceedlngs
Government finds that the impugned Orders-m Appeal passed without
discussing and consrdenng all the submission of apphcant w.r.t. issue of tlme :
bar, of appeal is not Iegaﬂy sustamable and henoe ﬁableto be set asm on this
count only.

12 In view of above discussion, Government finds it in the interest of
justice to remand the cases back to appellate authonty to pass fresh order after
considering and discussing submissions of the applicant rndudnng case laws cuted

by them. Sufficient opportumty of hearing may be afforded’ to parties concemed,

13. Revision Applications are disposed off in above te"“s

i4, So ordered.

(D-P Singh)
A Jornt Secretary(Revrsron Apphcatron)
‘M/s Trimex Sands Pvt. Ltd.,
Vatchalavalasa -
Srikakulam District,
Andhra Pradesh.

(varrrcm Mst Sharma)
wEH Y sasgtant Commissianer
C.B.EC-05.D (Revizion Ap lication)
faar waTEg (TS i%'ﬁn"l
M-nuotry of Finance (Deptt of ReV )
am/(;ovt of Indis

&Ny wa Slm




‘Commissioner of = Customs, Central Excise & ServiceTax,

Visakhapatnam-I, = Central Excise Building, Port Area,
Vnsakhapatnam 530 035. ' B . ;

2. Comm:ssnoner of Customs, Central Excise & Service Tax, (Appeals) ,

‘ 4t Floor Customs House, Port Area, Vishaka patnam-35

3.  The Assistant Commissioner of Central Excuse, " Near
Dandumaramma Temple, Cantonment Area, VZlanagaram Andhra
Pradesh ~ 535 003 _

4, ShriR K Sharma, Sr. Counsel 157, 1 Floor, DDA Office Complex,
CM Jhandewalan Extn., New Dethi-110055.

5'.'" 'Guard Flle

- Spare Copy

_ ~ ATTESTED |
% i\\/
(Bhagwat Sharma)

~ OSD-III(Revision Application)
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