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) Lucknow w rt Orders-ln-Ongmal passed by the junsdlctlonal Assrstant Comm:ssroner, '
,m;f_\rCentraI Excise Dwrsrorr, Farrukhabad‘ M/s ; P‘"R.J Chemlcals KannaUJ, U P. is the

d 53 rebate clalms of the amount

'al'lplicant departm ¢ haS'
Excrse Act, 1944 before

Pan Masala Packrng Machines (Capacuty determinatron and collection of duty) Rules
2008, the optron of payment of duty on pro—rata basrs by the party suo-moto is not
available. Further as per Pan Masala Packmg Machines (Capacuty determinatlon and
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collection of . duty) Rules 2008, the: number of operatmg packmg mach:nes for the
months shall be taken as the maximum number of machines mstaﬂed on-any day dunng
' the month. In this way, party has short paid the: Central Excise duty and thus the ratio
calculated for sanctuomng the rebate clalm as per formula. d mNotlﬁcatton No.
‘32/2008 (NT) dated 28 08 2008 IS: "'aso : ect Therefore,’ the amount of rebate
claims calculated on the basus of thlS ratlo ls‘also amved at wrongly

| 3. 2’ The Commnssroner (Appeals) has erred |n hns ﬂndmgs that the party was a new ,
manufacturer and therefore they have correctly dlscharged the duty agamst WhICh
rebate was sanctloned The party was manufactunng ‘Gutkha regularly durlng the
relevant months He has also erred in h|s ﬁndlngs that Sectlon:,; 3(A) of the Central
Excuse Act ovemdes the provnsnon of Rule 8 of Pan Masala Packmgv' Machlnes (Capacuty
;determmatlon and coliectlon of duty) Rules 200 1he V|ew | y the Commlsswner'
: (Appeals) that allegatlon of short payment of duty cannot be r_alsed |n vthe,_ appeal after
- the rebate clalm has already been sanctioned is not correct. 'fhe :ssuevwaﬂs detected in
post audit: which is prescnbed in terms of Circul‘ar No. 809/6/2005-CX dated 01.03. 2005 -
[2005(1810 ELT T4} ‘The - Board' vrde CBEC Circular No.’ 857/15/2007-CX dated
02.11.2007 [2007(217) ELT (T29)] has clariﬁed that “Pre audit of refund and rebate
_claims serves ‘the twin purpose of ensuring un)fomuty in procedure and enabies
effective monitoring: of sanction - of refuind/rebate claims. Therefore this: procedure
cannot be dispensed with”. The short payment: of duty was detected ‘during post ‘audit
and therefore, the issue was nghtly rarsed by post audit whuch was contamed in the
review order also. SR o

3.3 - The party has =claimed-the"rebate‘of duty under Rule 18 of the Central Excise
Rules, 2002 read with Notification No. 19/2004-CE(NT) dated 06.09.2004 but the
conditions (g) of this Notiﬁcation_ ,Vread'_was, ,under:_: '

“That the rebate of duty paid on the excisable goods, export of which 'is prohlbtted
'under any law for the time being in force, shall not be made”. . . - v
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Slnce in the mstant case, Gutld'la manufactured by the party is exported in |
plastlc sadaets/matenal hence rebate allowed on the same is in contravention - of
Notification No. 19/2004-CE(NT) dated 06. 09.2004. | ‘

The Commlssioner (Appeals) whlle dealmg with the above issue has erred in his
ﬁndmgs while taklng the plea that instruction dated 04 03. 2011 by the Chlef
Commissioner, Central Excrse, Lucknow Zone in the form of letter C.No. V(30)
CCO/LKO/Ti ech/26/2011 dated 04. 03 2011 may be one of the factors Wthh may be
consudered while decrdmg the instant case. However, this letter cannot override the
Rules and Sections pertalnlng to the lssue The Commrssuoner (Appeals) hlmself held in
- the concluding para of his Order-ln-Appeal that “Sectron 3A of the Central Excise Act
over-rides the provusrons of Rule 8 of Pan Masala Packmg Machlnes (Capacity
| determmatlon and collectlon of duty) Rules 2008 Therefore a letter deallng with some
vlssue in a general form cannot be made precedence to decrde a case where the Case
can be decrded on merit only. . - '

| 3.4- Further it cannot be accepted that since. CEBC circular No. 528/69/2011-
STO(ITU) wes issued on 30.08.2011, therefore, the cases covering by this clarification
prior to 30.08.2011 are not covered by the. same-;'~~slnce' it cannot have retrospective
effect.,' This finding Is not correct as the law i.e;»\ PlaStic'Q:Wa;ste. (Management & Handling)
Rules, -2011 dated: 0402 2011 were in existence when the export took place' and
therefore any clanf cation issued subsequently would have no bearing and the party
would not be able to escape from the . statutory provisions of Plastic: Waste
(Management & Handling)- Rules, 2011 dated 04.02.2011. Any circular- and
subsequently issuance of a trade notice on the basis of the same only facrlltates
mterpretatlonal aspects but it does not mean that the provisions of the relevant Act
were not-in force as on that date

4. Show Cause Notices were issued to the respondent under Secbon 35EE of
Central Excise Act, 1944 to file their counter reply. The respondent vide their written
submlssron dated 21.07.2012 mainly stated as follows -
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4.1 The ‘said Gutkha was manufacturéd and cleared for export to Afghamstan after _ |
permissionof the Department and in: pursmnce of the minutes of the meetmg held. on
22.03.2011 in the chamber of Chief Commissioner, ‘Central Excise and: Service Tax,
Delhi Zone issued under C.No. CCU(DZ)CX[TECH/lBS/ZOklAl..dated 22.03. 2011 and letter
No. C.No. V(30) CCO/LKO/Tech/26/2011 dated 04.03. 2011 of the Chief- Commissioner,
Central Excise & Service Tax, Lucknow Zone, addressed ‘to the Commlsmner, Central
Excuse, Kanpur.

42 The sald Gutkha was exported strlctly |n accordance wnth provnswns of
Notlﬁcatlon No 32/2008-CE(NT) dated 28 08 2008 and by complylng the procedures
contalned in para 3 of the Notlﬁcatron No 19/2004-CE(NT) dated 06 09. 2004 as made :
applicable to the prowsnons of 32/2008—CE(NT) dated 28 08 2008 vnde condltlons and
‘I|m|tat|ons at SI No (nx) therein. The duty was pald stnctly m accordance W|th thel ,
provisions f Rule 6(3) read wnth its provnso of Pan Masala Packlng Machmes (Capacrty »

determlnatron and collectlon of duty) Rules 2008 and the ﬁndmgs and the decnsnon held |
during post audrt wuth regard to payment of dutles of excnse by the respondent on
~ prorate basis was factuaIIy mcorrect and was the outcome of - mlsconcewlng and

mlsrepresentmg the facts on record

4, 3 The Trade Notlce No 20/2011 of the Central Exqse Commlssaonerate, Lucknow‘
. and the CBEC Ietter F.No. 528/69/2011 -STH O(TI) dated 30 08 2011 |ssued consequent to
amendment of the Plastic Waste (Management and Handhng) Rules, 2011 on
‘ 02 07.2011, cannot have a retrospectlve effect |n respect of the manufacture and
| export of gutkha by the respondent under proper permlssmns and departmental
clarifications on the subJect matter '
4, 4 - The authonty conductlng the post audit of sald rebate clalms m|sconstrued the
provasnons of Notifi catlon No. 32/2008-CE(NT) dated 28.08. 2008 by applying the terms
and conditions stlpulated. under Notification No. 19/2004-CE(NT) dated 06.09.2004
relevant to the rebate of duty paid on excisable goods exported and sort in terms of the
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said Notification No. 19/2004-CE(NT) dated 06.09.2004 only. It has been totally ignored
the terms and conditions stipulated at. S.No: (ix) of the Notification No. 32/2008-
B CE(NT),' dated 28.08.2008, under which the respondents had exported the said gutkha

" and whrch condition very clearly states that “the procedure as laid down in Notification
No. 19/2004~CE(NT) dated 06.09. 2004 shall be foliowed ‘mutatis mutandrs” It nowhere
borrows the terms & conditions contained i in para 2 of the said Notification as conditions
& limitations are specrﬁed at:skNo. () to (x).

4.5 Provlso to Rule 6(3) of the Pan Masala Packmg Machines (Capaaty determlnatnon
~and collecbon of duty) Rules 2008, states that incase a new manufacturer commences
productlon of notrﬂed goods, his annual capacuty of productlon shall be calculated on

- t-,.the basus of the total no of days in that year and' the no. of days remalnlng in that year
“roduct of such notlﬁed goods. The
,respondent was |ssued reglstration certlﬁcate on 15 03 2011 and commenced his

'v'startmg from the date of commenc'f'm

rate 'per packrng machrne_ per month .‘é Rs' 1 Iakhs a'nd"{' ', ld aggregate duty Of Rs.
1. 50 crores’on the 12 packrng machines unsea by _the department and allowed to be
mstalled R |

46__ The"l respondent vude h|s letter dated 11 04 2011 addressed the Deputy
Co | mlsslo ”er,qum tral Excrse Dwnsrons Farrukhabad for unsealing the sald 12 numbers
of packlng machrnes for manufacturer of gutkha to be exported only to Afghanlstan in
V|ew of the mlnutes of the meetlng held on 22 03 2011 in the chamber of Chief
Commrssroner, Central Excnse and Servrce Tax, Delh| Zone, |ssued under C.No.
‘CCU(DZ)CX/TECH/135/2011 dated”  22. 03. 2011 ’and | Letter B C.No.
V(30)CCO/LKO/TECH/26/2011 dated 04.03. 2011 of the Chief Commlssioner, Central
‘ 'Excrse & Serwce Tax, Lucknow Zone addressed to the Commrssuoner, Central Excise,
Kanpur , , : r . .
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4.7 TItis afacton record and it is-legal- requrrement that the goods in: questron were
subject to duty as per Notification No. 42/2008-CE dated 01.07.2008. The goods were
manufactured and exported directly from h|s factory by the respondent Notification No.
32/2008- CE(NT) dated 28.8. 2008 |s |ssued under Rule 18 of the Central Excise Rules,
2002 read with Rule 14 of Pan Masala Packrng Machrnes (Capacrty determmatron and
collection of duty) Rules 2008 whereln certaln condltlons, Iimltatrons & procedures
 numbering (i) to () were prescnbed In the mstant matter the condition No. (i) & (ix)
- are of more relevance. As per condltlon No. (iii) of the sard Notlf cation; the excnsable
goods are required to be exported dtrectly from the factory or warehouse and as per
condition No. (ix) the procedure as Iard down in Notiﬁcatlon No. 19/2004-CE(NT) dated
06.09.2004 would be followed mutadrs—mutandrs Since the respondent had fulfilled all
the conditions required to be followed, they have become elrglble for en]oymg the
benefit of Notification No. 32/2008-CE(NT) by way of rebate of duty pard on exported
gutkha ' '

48 The respondent submits and. state that the department is repeatedly using the
restrictions carved out in condition (g) of Rule 18 read with the Notification ibid, itis a
trite that the words “prohibited under any law for the time being in force™, the whole
term has been elaborately dealt correctly-in the order of Commissioner (Appeals) and
moreover as per the settled positlon of law and in light of the submrssrons made in the

above paras, export of pan masala/gutkha in plastic sachets was not carved out as
prohibited goods. Moreover as already mculated above, the clause ‘mutatis’ mutandis’,
the said grounds of appeal has no legal sanction & the whole grounds for Revision
Application filed by the department is wrthout apphcatron of mind & using a rhetoric
Ianguage

49 In the case of M/s Suksha Internatronal Vs. UOI 1989 (39) ELT 503(SC), the
| Hon'ble Supreme Court has observed that an interpretation unduIy restricting the scope
of beneficial provision is to be avorded o) that it may not take away with one hand what
~the pohcy gives wrth the other. In the Umon of Indla Vs. A.V. Narasrmhalu, 1983 (13)
ELT 1534(SC), the Apex Court also observed that the administrative authorities should

7
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lnstead of relymg on technlcalrtnes act in'a manner consistent with the broader concept
of justice. P

5. _ Personal heanng scheduled in this case on 09 10 2012 was attended by Shri
Aman Garg, Assustant Commnssroner, on behalf of the appllcant who relterated the
‘grounds of revnsron appllcatlon Ms. HarSImran Kaur advocate attended hearmg on
behalf of respondent and relterated submrssron made in thelr reply dated 21 07 2012

6,. The applrcant department vnde therr fax Ietter F No. IV-853/R/O/2011 dated
23 11 2012 stated that another exporter M/s Pan Parag Indla Ltd., Kanpur had exported
Pan Masala/Gutkha sachets of Plastlc upto August 2011 and rebate claums of export
upto that period were sanctioned to them They also conf rmed the fact of reallzatlon of
. lBRCs |n these |mpugned cases

7. Govemment has carefully gone through the relevant case records and perused
the lmpugned Order-ln-OrlglnaI and Order-rn-Appear ‘ -

- 8. Government observes that the respondent exported the goods: namely Gutkha

and fled rebate clarms of duty paid.on such exporl:f prbduct under Rule 18 of the Central
" Excise Rules, 2002 reacl with ‘Notification No.- 32/2008-CE(NT) dated '28. 08 2008 and
- Rulé 14 of the Pan Masala Packing‘Machines: (Capaclty determination. and collectlon of
duty) Rules 2008 Original authority vide: lmpugned Orders-m—Onglnal sanctloned
rebate claims of the" respondent Applrcant department preferred ‘appeal agalnst
lmpugned Orders-rn-Ongmal ‘before Commissioner (Appeals) who rejected appeals filed
by the department Now, department has filed these revision appllcatlons on grounds
mentloned in para (3) above

9. Govemment observes that the department has contested that as per Rule 8 of
Pan Masala Rules 2008 the number of operatmg packlng machme for the month shall
be taken as the maxlmum number of machlnes mstalled at any day dunng the month.

8
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The pro rata basis bayment of ‘monthiy;;duw.fisfin,-coritravention of provisk_)n 3 of séction
' 3(4) of the-Central Excise Act, 1944 and Rule 8 of Pan Masala Rules, 2008. The
. respondent has contested they were issued :regisfration certiﬁcéte on 15.03.2011 and -
commenées production from 22.04.2011,'and~ as such, he was the new manUféctd_re -
within the meaning of proviso to sub-rule 3 of Rule 6 of the said Pan Masala Packing
Machines rules, 2008 and for‘ this reason -duty of April, 2011 was calculated on prorate
_ basis. Such payment is as per proviso to.rule 6(3) of the said Pan ‘Masala Packing
Machines Rules, 2008. o | .

9.1 Governmeht first proceeds to examine relevant provisions of statutes:-
Rule (8) of said Pan Masala Ruleé, 2008 readsAas under:-

"Rule 8: . Alteration in number of operating packing machines.- In case of addition
or installation or removal or uninstallation of a packing machine in the factory during the
month, the number of operating packing machine for the month shall be taken as the maximum
number of packing machines installed on any day during the month:

Provided that in case a manufacturer "tohmehces manufacturing of goods of a new
retail sale price during the month on an existing machine, it shall.be deemed to be an addition
in the number of operating pack/ng mach/ne for the month:

Provided further that in case of non-working of any installed packing mach/ne dunng the
" month, for any reason whatsoever, the same shall be deemed to be operating packing machine .
for the month. “

Rules 6(3) of said Pan Masala Rules, 2008 -

"(3) 777e annua/ capac:ty of producaon sha// be calcu/ated by app//caaon of the
appropriate quantity that is deemed to be produced by use of one operating packing machine
as specified in rule 5 to the number of operating packing machines in the t%ctory during the
month beginning wh/ch the capacity is being determtned

Prowded that in case a new manuf%cturer commences production of notified goods, his
annual capacity of production shall be calculated pro-rata on the basis of the total number of
days in that year and the number of days remaining in that year starting from the date of
commencement of the producﬂon of such notified goods.”

|
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From perusal of above sald rules, it ls ample clear that rule (8) of the said Pan
_ Masala Packlng Rules, 2008 is applicable to cases where there is alteration in number of
operating packing machines.  In this case respondent were issued registration on
15.03.2011 and hence, are to be treated as a new manufacturer and hence, their
productlon of “Gutkha” shall be specifically governed by the proviso to sub rule (3) of
Rule (6) of the said Pan Masala Packing Rules, 2008. The proviso of sub rule (3) of rule
(6) allows payment of duty on pro-rata basis.. As such, the applicant who commenced
productlon w.ef. 22.04.2011 rightly paid duty on pro-rata basis. Under such
CIrcumstances, Government concurs with observatlon of Commissioner (Appeals) that
allegation of short payment by the respondent is not tenable

- 10. | Applicant department has contended that i in view of condition-3(g) of Notification.
No.. 19/2004-CE(NT) dated 06.09. 2004 the rebate of duty paid on excisable goods,

export of which is prohrblted under any Iaw for the time being in. force can not be
_ granted since Gutkha manufactured by respondent was ' exported “in plastic |
sachets/matenal In th|s regard Government notes that the sald goods were exported
by the respondent after issuance of clarlﬁcatron by Chief Commissioner of Central
Excise Lucknow Zone vide letter C.No.V(30) CCO/LKO/T ech/26/2011 dated 04.03. 2011
in the case of other manufacturer exporter M/s Pan Parag India Ltd. Kanpur ’

10.1. Inthe said letter, issue was clarified as under:-

7 would like to make it clear that in d7e matter of export, the goods wh/cn are likely to
be consumed by subjects and atizens of atner countnes the ban ardered by Honble Supreme
Court or even by Ministry of Enwronment and Forests, vide its standing order of 4" February
2011 would not be applicable to cases and consignments for export. Even otherwise, there are
instructions of the government, issued from time to time, that in matter of exports no
unwarranted and unjust/ﬁed restrictions shau/d be /mpased 777erefore, ﬂaw of cans/gnments
meant for exports should not be got /ntenupted ”

10
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| It was clearly stated m the :said: htter that - ban ordered by Honble Supreme
Court or even by Mmlstry of Enwronment & Forests vide standing order dated

~04.02.2011 would not be apphcable ‘to- cases and consignments for - export. - In

pursuance to said clarification, clearance of ‘said. 'goods was allowed for expor’t by
Central Excise authorities. The Customs authorities at the port of export has also
~ allowed export without any objectlon AR

10.2 Respondent in hlS counter rep!y had stated that in case: M/s Pan Parag India Ltd.
' Kanpur rebate of duty pald on sumllar goods; was aﬂowed and no such objection has
ever been raised and department is discriminating against him by proposlng recovery of
already sanctioned claims. Matter was cheoked up from the appl‘icant‘d'epartment' who
vide letter F.No. IV-853/R/0/2011 dated 23.11.2012 stated that another exporter M/s
Pan Parag India Ltd Kanpur had exported Pan Masala/Gukha in sachets of Plastlc upto
August 2011 and rebate claims of duty pard on exported goods was allowed upto that"
period.

10.3 Government notes that Trade Notice No. 20/2011 dated. 20.09.2011 issued on
the basis of CBEC Circular F.No.528/6_9_/2011.-ST O(TI) dated 30.08.2011 c_larifying
- distinction between sachets and carry bags cannot have retrospective effect. 'I\'he
clarification issued by Chief Commissioner Lucknow was binding on the Central Excise
| officers and as such the rebate allowed for duty paid on exported goods at the relevant
time cannot now attract the provisions of condltlon 3(g) of Notification No. 19/2004-
CE(NT) dated 06.09.2004. '

10.4 Government also notes - that departmental - authorities are  bound by
Circular/Instruction and they have to eomply With th_e same.-Hon’ble Supreme Court has
held in the case of Paper Products Ltd. Vs. CCE 1999(112) ELT 765(SC) that
Circular/Instructions issued by CBEC are binding on departmental authorities. They
cannot take contrary stand and department cannot repudiate a Circular on the basis
that it was inconsistent with the statutory provision. Apex court has further held that

11
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' department’s actions have to be consistent with circulars, consistency and discipline are {
of far greater importance than winning or losing court proceedings In view of said '
pnncnpies laid down by ‘Hon'ble - Supreme Court, the - mstructions issued by Chief
Commissioner Lucknow were rightly followed bydepartmental Centrai Excise off‘cers

'10 5 The original authonty had sanctloned the claims subject to submission of
realization of export sale proceeds Applicant department has now confi rmed that
respondent have submitted the Bank realizatlon certiﬁcates in all the cases confrming
“the receipt of foreign remrttances for. export sale proceeds ' ’

’ 11. In the above crrcumstances, Government donot ﬁnd any inﬁrmity in impugned
- Orders-i n-Appeal and hence, upholds the same. e

12 Revrsron Appiications are thus rejected bemg devord of merit

13. - So, ordered.

o o (D.P. Smgh )
Jornt Secretary to the Govemment of India

et

f»The commlssroner Centrai Excise&Serve'gTax o
Gor TRy AshokMarg, oy S L angrend o
| ,_fLucknow (UP)

) 89wat Sharma)
;RB EI Y S0 Commissioner
m?' - « sacn At%ucat,on)

Mrms!ry of Finénca (Dep’tt of Rov«)

M8 WR®I/Gowt of }
N 1 N wr
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' Order / No.J88%-/%2012-Cx dated 06~ 122012 -

Copy to:-

1. The Commissioner (Abpeals), Customs, Central Excise & Sérvice Tax,‘HaIl
No. 2, 8% Floor, Kendnya Bhawan, AllganJ, Lucknow — 226024.

2. Assistant Commnssnoner Central Excise Division Farrukhabad Lucknow
- (UP). _

3. M/s. P.R. Chemicals, G.R. Road, Jasoda, Kannauj (UP)

4, Ms. Harsnmran Kaur, Advocate Clo M/s PR Chemicals, G R. Road,
Jasoda, Kannauj (UP)

¢__5—PS to JS(Revision Application)
6.  Guard File |
7. Spare Copy. , o
c Z [ —

-~ (Bhagwat P. Sharma)
- OSD-I.(Revision Application)
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