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These revision app!ications are ﬁled by the applicants Commssioner of
Central Excise, Rohtak against the order-in-appeai No.379 & 380/BKIRTK/3010 dated
128.09.10 passed by the Commlssioner of Centrat Excrse (Appeals), DeIhHII Gurgaon ,
with respect to order-in-original No¢ 153-1§4£GEIR109\ 10 dated 29. 10 2009 passed by -

2  Brief facts of the case are that the respondens M/s Jrndal Stamless Ltd.,
f Hissar are engaged inthe manufacturer of products such as Slabs, Ingots and Blooms
- falling under chapter sub heading N0.721800, HR stnps of Stainless Steel of width less
| than 600 mm, 'HR flats of Stainless steel of more than 600mm, HR Plates of Stainless of

-~ width more than 600mm falling uMer Chapmr 7220.10 and 7219 10 and waste and

Ghapter 7204.20 of the Central Excise Tariff Act,
'f redit facilky under Cenvat Credit Rules, 2002 and
sd Ifi the dearance of their goods in the domestic
market as well as export under Bond and export on payment of duty. |
. 2.1 . The respondents filed their | of diity_paid on exports to differerit
: f‘fcoUntries from thér ﬁctory prerrﬁses as well 'as fro ﬂae’premises of their job worker
‘ lles,; 200 _fnd Notification No.19/2007-CE
 (NT) dated 06.09. 2004, The respondents at the time of filng the rebate claims,
- submitted the copies of the export aacamenfs'sam as ARE-1, shipping bil, bill of lading
and mate receipts The respondents failed to produce the oopres of the BRCs alongwith -
the above said rebate claim. The rebate clalms were sanctloned by the Asstt.

..ommrssioner Central Excise- Dwismnrl:llssar

2.2 When any rebate of duty paid on exported goods has been paid to an exporter,
] but the endre sale proceeds in respect of the sasd goods have not been realized by the
exporter within the period allowed under the Foreign Exchange Management Act, 1999
) of 1999) mcluding any extension of such penod such rebate becomes to be -
: recoverable under the prowsions of Finance Act and the Rules made thereunder, as If it
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is a recovery of rebate erroneously. refunded The party, therefore, is requured to
submit proof of realization of the sale proceeds in. respect of the goods for which such
the rebate is sanctioned, immediately after expiring of penod allowed under. the Forelgn
| Exchange Management Act, 1999.

2.3 As per Board Clrcular No 354/70/97-CX dated 13.11.97 every exporter of the
goods is required to submit the BRC within 160 days of the sanction of the rebate claim.
The scrutiny of applicant’s BRC has revealed that the amount of BRC as compared to
' the amount of ARE-I has been realized less to the tune of Rs.4,73,806/- &
Rs.1,02,022/- re5pect|vely In this way, the amount realized as per the BRCs did not
fulfi II the requirement of the Central Excise Law in-force, hence two SCNs were issued -
on 22.10.2008. The case was ad]udrcated and ‘demand was conﬂrmed with interest and
penalty under section 11A & 11AB of the Central Excise Act 1944 read with Rule 27 of
Central Excise Rules 2002. :

3. Being aggrieved by the said orders-m—ongmal respondent filed appeal
before Commrssroner (Appeals) who set aside the orders of adjudicating authority &
aliowed the appeal. : ' ~ : -

4. Bemg aggneved by the impugned orders-m—appeal the apphcant
department has filed these revision applications under Section 35 EE of Central Excise
Act, 1944 before Central Govemment on the following grounds

4.1 - Commissioner (Appeals) has erred in observing: that ‘the  Board's
instruction regardlng submission of BRC within 160 days for the purpose of recovenng
of sanctioned rebate in ‘full’ but in fact the same is required for ascertaining the correct:
- valuation of product under Sectlon 4 of Central Excise Act, 1944 as the Cenvat has been

pald on ad-valorem rate and value is required to find as per the correct duty payable.
Rule 18 of- Central Excnse Rule 2002 read with Nohﬂcatlon 19/2004-CE(NT) dated
£ 06.09.2004 only allows rebate of correct duty paid.

4 2 Admlttedly the. manufacturer M/s JSL has not realized any value or lesser
value agannst goods exported and hence, the duty payable has to be ﬁrst assessed
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correctly in terms of Section 4 of Central Exdise Act, 1944 and then to be paid as rebate

" in terms of Rule 18 of CentraIiExcise*Ruie 2002. . Instructions ISSUEd by RBI .as relied by
‘Commissioner '(AppealS) does not. govern the provisions of assessments ~under Central

Excise Act/Rules, but help in regulanzing the short recovery of foreign exchange based
on fair business principle.

4,3 * ‘Any excess duty paid or short duty paid by an assesse at the time of

clearance, are required to be ﬁnally-' ‘assessed as per value first and then only

‘appropriate" rebate is vrequired to be sanctioned. If rebate already sanctioned is less
jvthan.du“ty' peyable further duty 'vvili-be'recovered andrebate ﬁsanctioned thereafter, if
claimed. In othervsituatio'n where duty payable becomes lesser, the excess rebate

~already sanctioned will require recove’ry under Section 11A of central Excise Act, 1944

wnth interest and’ penalty in case mrsdeclaration of suppressnon is notlced
In view of the foregoing, the Adjudicating Authority had nghtly re]ected

the party’s rebate claim amounting to Rs.1,02,022/- & Rs.4,73,806/- respectively in-

terms of Section 11-A of the Central Excise Act, 1944 imposed penalty of Rs.5,000/- in

~ each case under Rule 27 of the Central Excrse Rules 2002 and ordered recovery of the
' mterest under the provisions of Section 11AB of the said Act, and Commissioner

:(Appeals) has erroneously allowed.appeal‘relymg upon' circular of RBI which is not
applicable to Central ‘EXCise_ matters.. . . . e ,

5, A show cause notice was issued to the respondent under Section 35 EE of

‘Central Excise Act, 1944 to file their counter reply They vide their written reply dated
2.6.11 submitted that:

51 There is no prowsnon under Central Excise Law including Rule 18 of

-.Central Excise Rules, Notification No.19/2004-CE(NT)__ issued under_Rule 18 and CBEC's
- Excise Manual of Supplementary Instructions for submission of BRCs in order to claim

rebate claim of Excise duty paid on export goods.: In the present case it is an admitted
position that the goods have been duly exported an_d_duty has been paid on. the goods
exported by the responden_t. -'I‘_here"fore', there is no reason for the Department to

- disaliow rebate claim merely for short realization against .certain export invoices.
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Paragraph 8 of Chapter-8 of CBEC's Excise. Manual does not pro(/ide the reduirement, of
BRCs in order to sanction rebate claim. |

5.2 | _ The Central Excise Authorities are not permitted to invoke provisions of
FEMA as the said authorities are appolnted under- the provisions of Customs Act.
Therefore, the invocation and relying upon provrsnons -of FEMA in order to disallow
rebate claim, |s without an authority of law. - Reliance is placed on the decision of
Hon'ble Tribunal in case of Bank of Nova Scotia Vs. Commissioner of Central Excise,

Bangalore-2008 (228) ELT 474 (T rI-Banganre) wherein it was held that customs
authorities lack jurisdiction to take action on non- -realization of sales proceeds of export
as it was govemed by FEMA and suitable ac_tlon..lay with Enforcement authorities and
Reserve Bank of India. | | ' '

5.3 The short reallzatlon by the respondent is within the permlssrble limits as
prescribed: by Res_er-ve Bank of India in Master: Circular. It is pertinent to note that
international trade is also subject to certain business risks and keeping in view of such |
. normal business risks, the Reserve Bank of India has prescribed the norms to the extent
of which short realization is eo‘ndonable ‘as .per General Permission granted under
Master Circulars

5.4 As regards Board Circular No: 354/70/97-CX dated 13. 11.1997 it is

submitted that the said Circular is not applrcable to the facts of the present case. This

circular proVides that in specific circumstances BRC can'be used as a collateral evidence

for export of goods only in case where T.R. (transference copy) was not received by the‘
" customs department within the stipulated period in case of export of goods through

ICD/CFS In the present case there being no dispute about export. of goods and the

evidence produced by the respondents in this respect, the sald Circular cannot be used :
to disallow the rebate claim to the respondent.

| 5.5 . - Itis a well settled law that Central Excise authontnes are not permrtted to
raise demand merely on the basis of a Board Circular without any support of law. Such "
circulars issued by Board are merely an expression of their opinion and cannot be
substituted with the provisions of law enacted by.the P'arliament.: In this respect the
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declslon of Hon'ble Supreme Court in case.of Orient Paper Mills Limited Vs. Union of
'India — 1978 (2) ELT 1345 is relevant.

Other case laws relied upon by the respondent are: .
- Sandur Micro Circuits Ltd. Vs.-CCE — 2008 (229) ELT 641 (SC)
- M/s Welspun Gujarat Stahi Rohren Ltd. Vs. Union of India — 2010 (254) ELT 551
- (Guj.) . ;

- 5.6 In the facts and arcumstances of the case, no penalty can ‘be imposed

under Rule 27. Further, the issue relates to rnterpretatlon of legal provrsrons and in
such cases penalty cannot be imposed S5 :
5.7 In respect of revision appllcatlon No. 198/186/11 with reference to 0 L A
No.379/BK/RTK/10 dated 28.9.10 respondent stated as under: - ‘ ,
(l)f ‘The ‘Asstt.’ Commrssroner, after verifying the: documents evrdencrng export of

" goods allowed rebate claim by followmg Ad]udlcatlon Orders

AO.No. - [Date - ,A.RE-INo;.;. Date « | Amount (Rs.)

183 T [26.102007 _ |0045 | 09.04. 2007 | 24022123
204 |1312.2007  [oaal 28.05.2007 |

b vlosaz oo (28052007 | 262,94.276
331 (19422007 |43 - |26.10.2007 - ,.2,09,93,178.

'(u) A ‘show cause notice’ dated 22 10 2008 was lssued by the learned Asstt.

' Commlssroner seeking to recoVer duty amounting to. Rs 1,02,022/-, which was |

_ ‘sanctioned and granted vide the aforesald Ad3udlcat|on Orders on the ground that the
—————-——respondent- had not furnished Bank Realization cemﬁcates (BRCs)

(ril) That against 'ARE-1 No.441 dated 28.05.2007 and 442 dated 28.5.2007
(A.O. No. 204), the appellant had realized entire sales proceeds and they enclosed BRC
- issued by State ‘Bank of India, Hisar, therefore, the demand of duty to this extent i.e.
Rs.61,185/- [Rs.33,750/- + Rsi‘27,415/-] was llable to be set aside on this factual
ground'alone, since the allegation of non-submission of BRC does not remain.
6
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(iv) As regards BRC bertaining to A0 No.183 dated 26.10.2007 (in\)olving: duty
amounti}ng to Rs.21,264/-) and AO No. 221 dated 21.1.2008 [involving duty amounting
to Rs.19,573/-] total duty amounting to Rs.40,837/-, it is submitted that the goods
supplied under cover of the said consignments were after export, converted into ‘trade
samples’ for the customers for: the purpose of promotion of our export trade. In this'
conneCtion- it vi's submitted that the realization of export proceeds of the goods. exported
is oovered by,the'proi/isions',of | Foreign /Exchang'e Management Act, 1999 and the
. Regulations ‘issued in this behalf by the Reserve Bank of India, namely, “Foreign
Exchange Management (Export of Goods and Servrces) Regulations, 2000”.
5.8 - In respect of revision application No 198/187/11 with reference to O. I A
No. 380/BK/RTK/10 dated 28.9.10 respondent stated as under: k
(i) The Asstt. Commissioner, after verifying the documents evidencing export of
goods allowed rebate claim by following Ad}udication Orders:

A.O.No. TDate ~ TARE-I No. Date _ [ Amount (Rs.)

180 124102007  |666  |24.06.2007  |2,12,53,881
- | {sos - . |31.052007 |
208 19122007 |[133  |17.092007 | -
B ) | 1217 - 102092007 | 2,12,92,534
1394 - |29.09.2007 - :
1408 . {29.092007 |
209 19122007 1530 22'.'10.2007, | 2,06',-38,318 -

S

(i) A show cause notice dated 22 10 2008 was issued by the ieamed Asstt

- Commissioner _seeking- to_recover- duty_amounting. to_Rs.4,73 806/_,_.which_ was_____
sanctioned and granted vide the aforesaid Adjudication Orders on the ground that the
respo‘ndent had not furnished Bank: Reaiiiati-o’n -certificates (BRCs), for the entire (full)
amount of value declared in the ARE-1s. o
(iii) That against ARE-1 No. 1530 dated 22. 10 2007 (AO No.209) and 1394 dated
29.9.2007 (A.0.No0.208), and ARE-1 No.1408 dated 29.9.2007 (A.O. No.208), the

7
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'appellant had realized entire sales proceeds. Therefore, the demand of duty to this
extent i.e. Rs.1,85,952/- was liable to be set aside on this factual ground alone, since
| the allegation of non-submission of BRC does not remain.

6. - Personal hearing was. scheduled in this case on 7.8. 12 and 9 10.12. Shl‘l
B.S.Bhandari, Assistant Commissioner, Central Excise, Rohtak -appeared for hearing on
9.10.12 on behalf of the applicant department and reiterated the ground of revision
application. -~ Shri Sanjeev Mishra, DGM, Jlndal Stainless -Ltd. and Shri. K.P.Gupta, '

. Advocate appeared for hearing on 9.10.12 on behalf of the respondents and rerterated
the submission made in their written counter reply dated 2. 6.11. ‘

7. -Government has carefully gone through the relevant case records and
perused the rmpugned the rmpugned orders-m-onglnal and orders-ln-appeal ’

8. - On perusal of records Government. observes that the respondents M/s
Jindal Stamless Ltd. (JSL) are engaged in the clearance of |mpugned goods in domestic
market; export under Bond as well as export on Payment of duty. They have filed their
| _rebate clarms “which were- sanctroned by the Junsdlctlonal Assrstant Commissioner.
Subsequently it was observed that the entlre sale proceeds in respect of the some'
exported goods were not reallzed by the respondents within the penod allowed under
the FEMA 1999 mcluding any extentlon of such period. It was also found in that in two
'BRCs dated 25. 11.08 EP.copy. of S/B. No. and date mentroned have been over written
and have not been authenticated by the bank. In some cases the export sale proceed
realized: as per BRC were less than the value declared in ARE-1 form and so excess duty
- Was pard.MTherefore show cause notrces were |ssued and the adjudlcatlng authority

confirmed demand for the recovery. of rebate erroneously refunded to the respondents
with interest and penalty Commlssmner (Appeals) in hlS 0 LA. No 380/BK/RTK/2010
‘found that after export the respondent’s goods . reached at the buyer’s place who
. refused to accept them due to market recessron and the only course left was to sell
them to another person at best ayarlable price, cannot be rgnored Srmrlarly in O.IA.

8
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No. 379/BK/RTK/2010 dated 28.9.10. he. holds: that non-submission of BRC cannot be
- the basis to conclude that goods have not been exported. He also relied upon the RBI
master circular No.9/2007-08 dated 2.7.07 which reveals that rf the reductlon in value
- involved does not exceeds 25% and the reahzatlon of export Is not delayed beyond the «
perrod of six month prior approval is‘not required. ‘He, accordingly set aside the orders
of adjudicating authority and allowed the appeal in the favour of respondents. ‘Now the
applicants have filed the Revision Application on the 'grQUnds statedf-at para+4 above.

- 9. ~ The respondents have stated in their counter reply that in respect of cases
in R.A.No. 198/186/11 they were sanctioned total rebate claims of Rs.7,13, 09 577/- out
of which show cause notice was issued for recovery of only Rs.102022/- and similarly in
respect of cases in R.A.No.198/187/11, they were sanctioned total rebate claim of
Rs.6,31,84,7~33/- out: of which show. 'cause notice’ was issued for reCOVery“ -of
Rs.473806/-.. The ground for recovery of sa'id*a_mount was non-S'meissldn of relevant:
BRCs and short realvization' of export sale proceeds.' Respondent has contended that for
part amount of recovery, -they had submitted ‘BRCs which were not considered .;by
original authority but -accept'e‘d‘\ by - Commissioner (Appeals). ~ In this regards,

- Government Qbsen}es, that the said BRCs had over writings and th‘erefore“ were slightly
found as invalid documents by original authority. Government “notes that as per
condition at para 2 (g) of Notification No. 19/04—CE (NT) dated 6.9.04, rebate of duty
“paid on those excisable goods export of which is prohibited under any Iaw for the time

- being in force shall not be made. As per Section-s of FEMA 1999, where any amount of
-forelgn exchange is due or has accrued to any person resident in India, such person
shall take all reasonable steps to realize and repatnate to India such forergn exchange ,

- —— - within time period prescrlbed by RBL._ Further: Secﬁan:ﬁ.otEEMAsﬂmﬂates.the_penalty___

provision for non-realisation of foreign exchange. The provisions of FEMA Act makes it

clear that the export of goods without realization of export proceed, is not permitted
and there is a prohibition on such exports. Since valid BRCs are not submitted, the
goods are treated to be exported in violation of Section 7, 8 of FEMA 1999, attracting
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penalty under Sectlon-13 S0, in such cases the rebate cannot be granted in terms of
condition at para 2(g) of Notification. N0.19/04-CE(NT) dated 6.9.04.

10. The explanation given: by respondents- for’ short reallzation cannot be
accepted since duty is requnred to be paid on transactlon value of ‘goods (exported)
determined under Sectlon-4 of Central Excise Act 1944. Since the transaction value as
shown in the BRCs was less than' the value declared in ARE-I form, the department has |
rightly held that respondent pald excess duty on such clearance. |
10.1 Govemment notes that this |ssue ‘has already been decided by GOI order
No.271/05 dated 25.7.05 passed in the case of CCE Nagpur Vs. Shri Bhagirath Textiles
Ltd. vreported as 2006(2002)ELT 147 (GOI). The said order was passed in revision
application filed by department against the order-in-appeal No.SVS/*/NCP-11/2004
dated 26.11.04 passed by Commissioner: of Central Excrse (Appeals), Nagpur. The
~ operative portion of GOI order is reproduced below:-
-"9.4 In the /nstant case it is not the case of Revenue that the seller and
, buyer of the goods are relatedperson Govt,, therefore, wau/d agree with
- the contention of the applicant Commissioner that the excise duty on the
‘goods should have been paid:on' transaction ‘value  as defined under
B section 4(3) (d) of the Central Excise Act, 1944 CBEC wde their Circular
. No. 203/37/96-CX dated 26.4.96 have also c/aﬂﬁed that AR4 value should
. be detennined under section 4 of the Central Excise Act, which is required
to be mentioned on the. invoices issued under rule 52 A-of the Central
 Excise Rules, 1944. In the instant case the mspo‘nden&dremse/yes have
o adm/tted in their letter of cross objection dated 26.5.2005, that they have

. ‘Dald.Centzal Exase.MomCIEva/uaaﬁ.&ezmpugaedgaads for purpose.._

of claiming rebate under rule 18 of the Central Excise Rules, 2002. Govt.
me/éfore,' would agree with the contention of the Applicant Commissioner
- that as per provisions of section 4(1) (a) and 4(2) (d) of Central Excise
- Adl, 1944 the.value in terms of section 4 should be the amount that the
buy’ér of the expofied goods Is /iab/e to pay. In the instant case, the buyer
" 10
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4 of the exported goods:had paid.an.amount as shown in _the Bank

rea/izaﬁon certificate, In any case the respondents are not liable to pay |

Central Excise duty on the CIF value of the goods but the Central Excise
duty is to be paid on a'ansacﬂon value of the goods as pnescnbed under
section 4 of the Central Excise Act, 1944. However, it Is also fact that the
" respondents have paid excess iduty,\to the tune of R$2,35,1_92/—w/7ich is
to be refunded to the respondents in the manner in which it was paid.
9.5 In view of faétsf'and circumstances, Govt. is of the considered
_.opinion that the impugned OMer-inW/ /s not maintainable and Govt
accordingly sets aside the impugned Order-in-Appeéal. Govt also permits
the respandents to take back the Cenvat Credit of Rs.2, 35 192/- which is
related to Central Excise duty paid on CIF value of the impugned goods.”

102 It has been stipulated in the notification No.19/04-CE(NT) dated 6.9.04
and the CBEC circular No. 510/06/2000-Cx dated 3.2.2000 that rebate of whole of duty
paid on all excisable goods will be granted Here also the whole duty of excrse would
mean the duty payable under the provision of Central Exase ‘Act. Any amount pald in
excess of duty liability on one’s own volition cannot be treated as duty But it has to be
treated simply a voluntary deposit with the Government which is required to be
| returned to the respondent in the manner in whrch it was paid as the said amount
cannot be retained by Government wrthout any authorlty of law. Hon'ble High Court of |
Punjab & Haryana at Chandigarh vide order dated 11.9.2008 in CWP N0s.2235 & 3358
of 2007, in the case of M/s. Nahar Industrial Enterprlses Ltd Vs. UOI
2009(235)ELT12(P&H) has decided as under:- |

___ “Rebate/Refund - Mode of payment — Petrtioner pard lesser duty.on domestlc

product and higher duty on export product which was not payable — Assessee not
entitled to refund thereof in cash regardless of mode of payment of said higher excise
duty — Petitioner is entitied to cash refund only of the portion deposited by it by actual
credit and for remaining portion, refund by way of credit is appropriate.”

11
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Government notes that the ratio of above said GOI order dated 25.7.05 and
- Punjab and Haryaha High?Court order dated 11.9.08 is squarely applicable to this case.

11. In view of above discussion, Govemment set asrde the impugned orders-

‘in-appeal and restores the impugned orders-in—onginal Government further observe
that excess paid amount of duty in case of short realization of export sale proceeds may
be returned to the respondent as recreditin’ therr cenvat credit account. ‘

12, ‘The revision applicztions are allowed in terms.of above. . -

13. - Soordered.

(D.P.Singh)
Jomt Secretary to the Govemment of India

: »The Commrssroner of Central Excrse
Rohtak, SCO'No.6, Sector- S N
Rohtak (Haryana) -
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G.O.L Order No. /6 S§7—/6 577'/«{9*%‘ dated 66 -12-2012
. Copy to:- | J
1. M/sJindal Stainless Ltd., Delhi Road, Hisar (Haryana)

2.. . Commissioner of Central Excise (Appeals-I), Delhi-III, Udyog Minar;
Vanijya Nikunj, Udyog Vihar Phase-V, Gurgaon (Haryana) -

3. Deputy Commissioner of Central Exdse Division, 135-E, Model Town, Hisar

4. Shri K.K.Gupta, Advbcate, B-137, Second Fioor, Ramprasthé, Ghaziabad-
201011 (UP.) |

LS./PS to JS(Revision Appﬁcation)_
6.  GuardFile
7. Spare Copy.
ATTESTED
(P.K.kames;hwaram)
OSD (Revision Application)
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