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GOVERNMENT OF INDIA
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(DEPARTMENT OF REVEN‘UE)

14, HUDCO VISHALA BLDG B WING
- 6™ FLOOR, BHIKAJI CAMA PLACE,
| NEW DELHI-l 10 066

 ORDER NO, /6 43 DATED _Qg;g_zgu OF THE GOVERNMENT OF INDIA,
PASSED BY SHRI D. P. SINGH, JOINT SECRETARY TO THE GOVERNMENT OF INDIA,
UNDER SECTION 35 EE OF THE CENTRAL EXCISE ACT, 1944,

SUBJECT o REVISION APPUCATION FILED UNDER SECTION 35EE"
S - OFTHE CENTRAL EXCISE ACT, 1944 AGAINST THE. ORDER-
IN-APPEAL No. M. I/RKS/IS/ZOII dated 7.1.11 PASSED BY
COMMISSIONER OF CENTRAL EXCISE (APPEALS), Mumbai—l

\

APPLICANT  ~ : M/SSATYA INTERNAHONAL, SURAT

RESPONDENT . ‘commssmwsﬂor' CENTRAL Excrse MUMBAI I
: ********** P




. This revision appﬁmhon is ﬁied by the applicant M/s Sa : ational,
Surat against the order-m-appeal No.M-I/RKS/15/2011 dated 7.1.11 passer by the -
Commissioner of Central Excise (Appeals), Mumbai-l with respect to Order- n—ongmal
~No. 201/R/05 dated 7.11. 05 passed by Assssmnt Commissvoner Central Excise
(Rebate), Mumbai-l Commi'_ sioh

Govemment on the foﬁowmg grounds e
41 The Applicants are merehan

physical export the rebate cla:ms med by the Appllcans has sanchoned There is no

U “The goods cleared under the
ARE1 and Central Excise Invoice The dtﬁy payment certificates have been certlﬁed by
the Range Supdt After venﬁcation of duly payment certnﬁcate and the confrmahon of

-~ »’-’.h’,;:
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allegation about thlS and both .the duty payment and physical export has been
accepted. The allegatron against the apphcants is that they are under- bad list. This rs'
not factually correct. However, these goods are exported from the premrses of
Processor M/s Prayarag DYG & Ptg. Mil!s)M/s Prayagraj is not under bad list and the
duty payment certificate has been' issued by the Jurisdictional Ra‘hge Supdt ‘of ’M/s
Prayagraj, the Assistant Comhﬂssioner (Rebate) sanctiened the impugned rebateé claims
- only after verification of credit availed by M/s Prayagraj is proper and correct. Hence
on presumption and assumption facts cannOt be overruled. Hence this is a Wrdng
order. .
42 ~ The Commissioner (Appeals) in the impugned order allowed the appeal of
Department only on one ground that the cenvat credit availed by the manufacturer of
the goods exported is not admissible in faw, as it is availed on the basis of fake bogus
documents and hence its utilization for pay’ment of duty on goods for payment of duty
on goods exported and subsequently claim of rebate of such duty is not permrssrbie as
it perpetuates the fraud committed by the manufacturer of the goods Apphcants
submit that the Assistant Commissioner: (Rebate) sanctroned the Applicant’s rebate
claim after gettrng_ the duty payment certificate from the concerned Jurisdictional Range
' 'Superinte,_ndent and after certifying the physical export. The Commissioner (Appe‘érs)‘
without negating the same only on the presumption- and assumptioh set 'aside'“ "th'ev
Order-in-Original. The Commrssroner (Appeals) should have verified the fi ndings of the_
- Assistant Commnssroner whether itis proper or not. '
4.3 - The Appllcants state and submit that they prepare f ive copres of AREL.
Out of that Original and duplicate copies of the ARE1 and duphcate copy. of the Central
Excise Invoice move along with the goods taken by the transporter. The third copy
~and fourth copy handed over to the Jurisdictional Central Excise Officer for
authentication 6f duty payment certificate, for information of export and returning the
triplicate after due authentication in the tamper proof sealed cover to h_andover to the
Maritime Commissioner for claiming rebate. - Out of the original and duplicate ‘copy
taken by the transporter, these are handed over to the Examiher/Appraiser of Customs
along with Shipping Bill, Export InVoi_ce, Packing slip and Bill of lading for certifying
3.




b _,_\_:They have lso filed sh;pplng:»:

- i .valuatron and verifi catlon of fabrics’ along wrth descnptlon After allowmg ‘Let Export’.

these packages are taken to Preventrve Ofﬁcer/Supdt of Customs for allowung physrcal
'clearance of export and allow loadmg on the ship. - After allowing the export the
- ; Preventlve Officer: signs on the back of both’ copres of the ARE1 showmg therein — the
L _Shlps name, number.of packages, date of sarltng, shlpping bilt no. & date, Mate Receipt

.,No & date Then he retums the ongmal copy of the ARF1 to the Exporter and

dupllcate copy in-tamper: proof seated” cover to handover to Marrtlme Commissioner for

.v;clalmmg rebate The Preventive Ofﬁcer also srgns the shrppmg bilt showmg therein the
~ ship’s name, date of sallmg, mate receipt No. & date and Number of packages The
- applicants. file all- these: documents along wrth the rebate claim appllcatron before the
Mantlme Commlssroner for. correlatron wrth other documents If alt the documents are |
,.tallled then only the. rebate is sanchoned and pald to them When afl thése partrculars ;
-~ are tallied. €ach other and the same’ conﬁ by thé adjudlcatmg ‘authority after
,_ verlfylng the records; settmg aside: the sard OIO by the Commissroner'( ‘ ppeals) wrthout
othi 'gffbut harassment Further the

‘glvmg any allegatxon agamst these documents s

bate clarms whenf.. they ﬁled vath the Asertant ComrhrSsioner (Rebate) j,k
| rll blll ofladh'rg expo«-t rnvorce mat recelpt onglnal* :
, and duplrcate copy. of - AREls for compare and sanctron of rebate clalm They have also : : ,

;;ﬁled the duty payment certlfcate duly lssued by the Range Su rn orrgmal Thef“’.
,ofﬁcer srgned on the. tnplrcate ‘copy of the AREls submrtted |n sealed cover and duty" ,
payment certmcat:es are one: and the same." Duty was also got' verlﬁed from the' :

Junsdxctronal Supermtendent of Central Excise: agam by the adjudrcatmg authonty The £
‘ ‘goods exported has suffered proper duty and also the Jurisdlctibnal oft‘ icers have

% FM 0.1 95/256/1 I-RA-CX !
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certified the same. The applicants state and submnt that they have recelved the forelgn :
remittances in this case. _ ' * :
Case laws relied upon by the apphcant :
e 2005(186) ELT100 (Tr. Mumbal) Prachi Poly -Products Ltd. vs. CCE, Ralgad
e 2005(184) ELT397 (T r.Delhi) - CCE, Jalthdhar Vs. Aggarwal Iron Industnes
° 2005(191) ELT899 (T r.Delhi) — Parasrampuna Synthetlcs Ltd. vs. CCE, Jaipur
e 2005(192) ELT216 (Tr.Bangalore) - Chandana Plastics Ltd. vs. CCE,
Visakhapatnam \ , -
‘e 2005(188) ELT344 (Tr.Mumbai) — Global Suntex — CCE, Surat-I
'« GOI order No.7 to 9/2001 dated 19.1.2001 | |
« GOI order 2001 (131) ELT726

5. Personal hearing was scheduled in this case on 12.10.12. Shri R.V.Shetty,
Advocate appeared on behalf of the applicant who reiterated the grounds of revnsuon |
application. ‘ ' ‘ S

6.. Government has ‘care.fully :gone t_nr_oughf the relevant case records and

perused the ‘impugned ‘order-in-original' and order-in,-appeal.

7.‘ - On perusal of records Government observes that the ongmal authonty
sanctioned the rebate claim filed by the applicant observnng that export of goods was
not in doubt and the said goods were also of duty paid character as duty payment
certificate were received from the Jurisdictional Range Supdt. In departrnental appeal,
Commissioner (Appeals) set aside the impugned OIO observing that cenvat credit
availed by the manufacturer of the goods exported is not admussuble in law as it is
availed on the basis of fake bogus documents and hence its utllrzatlon for payment of
| duty on,goods exported and subsequent claim of rebate of such duty is not permissible, -
as it perpetuates the fraud committed by the manufacturer of the goods. Now the
| applicants have filed the revision application on the ground stated at para 4 above.
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- 8. . -In the instant case the: applrcants submrt that the goods were cleared
\ under the ARE 1 and Central Excrse invoice and the duty payment certlﬁcate have been

venf ed by the Range Supdt. The Tnpllcate copy of the AREls are submrtted to the’

Range Supdt within the stipulated period re 24 hours of export The Range Supdt
certlﬁed the tnpllcate copy. of ARE 1s:in- tamper proof sealed cover to the applicants,

whrch ‘were filed before the ‘Assistant ; Commrssroner (Rebate) The goods exported

have suffered proper duty and also the Junsdictronal ofﬁcers have cert‘fed the same.
_There is no allegatlon agarnst this and all these documents are proper and correct.
They pleaded that the Comrnrssroner (Appeals) should have verifi ed the ﬁndrngs of the
Assistant Commrssroner whether it was proper ornot.

9. : Government observes that the background of such lrtrgatron was that

“-_some frauds were unearthed commrtted by vanous textrle ‘manu
| f\_avallment of cenvat credit on. the basrs of mvo:ces rssued by fake*fﬂ’and fi ctltrous

'manufacturers/weavers It was observed durrng the mvestlgatron by department that"
the supplrers of dyed and or prlnted fabrlcs were found_ non-exrstent and accordmgly o
‘ ‘vrde Alert Grrcular rssuecl by AC DrvnsromBo ar-11, Thane-II Commlssronerate dated
,.'13 4, 05 ln -which |t was stated‘ that'""the rebate claims fi led‘ by M/s Satya“Internatronal') '
the goods sheuld be wrthheld as: thelr credentlals were'f r

» i-e' theapv"cantswhcexw

“;""ff"furers regarding

Govemment notes that the sald alert crrcular asked the authontres to keep
rebate claim of applicant pendrng as thelr credentlals were under cloud There |s no o
mentron of any concluded :nvestrgatlon in thrs case or any show cause notrce lssued to '
applrcant/or manufacturer for recovery of wrongly avarled cenvat credlt frorn Wthh duty v

¥

was pard on exported goods The fi fndlng of Commrssroner (Appeals) vrs’ not sustalnable .

in the absence of any valld documentary evidence supportmg the charge of wrong |

¥
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availment of cenvat credit on the basisof fake/bogus invoices. It is on record that a
large scale fraud of wrong availment of cenvat credit on the basis of fake/bogus
invoices committed- by'textile'manufactu/rers was unearthed in Surat and othelj places.
There was an alert circular mentioning the name of applicant. So the case was _reqi.iired =
to be decided taking into actount the outcome of investigations conducted in the
matter. As such in'the mterest of Justlce the case needs to be remanded back for fresh
adjudication.

11. Apex Court Judgement in the case of Omkar Overseas Ltd. [2003 (156)
ELT 167 (SC)] is relevant to decide the issue at hand. The Hon'’ble Court has in
unamblguous terms held that rebate should be denied in cases of fraud. In Sheela
Dyeing & Printing Mills (P) Ltd. [2007 (219) ELT 348 (Tri)-Mum)] the' Hon'ble CESTAT,
has held that any' fraud vitiates transaction This ]udgment has been upheld by the
Hon'ble High court of Gujarat. In a recent judgmeent in the case of Chintan Processors
(2008 (232) ELT 663 (Tri. Ahm), the Hon'ble CESTAT while deadmg the questlon of

admnssublllty of Credit on. fraudulent invoices has held as follows

“Once the supplier is proved non existent, it has to be held that goods have not been
received. However, the applicant’s claim that they have received goods but how they
" .have received goods from a non-existent supp//er /s not known.”

12. - In view of above position, Government sets aside the impugned orders
and remands the matter back to original authorlty for denovo adJudlcatlon in the Ilght of

above observations.

13. ~ The revision application is dispoéed of in terms of above.
14. So ordered.

- (D.P.Singh) - :
Joint Secretary (Rews;on Appllcatlon)

M/s Satya International
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soLowrte /¥ daedecizomy

‘1.,_,,}._‘.,Commtsswner of Central excuse Mumbar-l 115, New Central Excise
‘Bunldmg, K K Ro ‘; Opposite Churchgate Station, Mumba|-400020

2. [Commlssroner T_(Appeals), Central Excise Mumbal-I Meher Buﬂdlng,
Bombay Garage Dadushet Lane Chowpatty, Mumba|-400007

T of. Central Excuse(Rebate), Mumbal—l
,f_ehe Buﬂding, Bombay Garage, Dadlshet Lane

‘101, Sterlmg Court, E ‘Wing, Opp.

‘.,_'Maheshwan; Nagar, Orkay MlIE' Road MIDC Andheri (E), Mnfﬁbal-400093

Guard F,,e

PStodS (RA)

6. Spare Copy

i (P K Rameshwaram)
OSD (Rewsuon Apphcatlon)




