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4, Being aggrieved by the impugned order-in-appeal, the applicant
Commissioner has filed this revision application under Section 35EE of the
Central Excise Act, 1944 before Central Government on the following grounds :

41 The Commissioner (Appeals) has erred in Its findings inasmuch as:-

()  The Commissioner (Appeals) accepted the lgnorance on part of the
assesse and jurisdictional excise officer.

(ii) The money extra paid on account of reduction of rate of duty does
not to be treated as duty but the “amount” and it is required to be
transferred to Consumer Welfare Fund under Section 11D of the
Central Excise Act, 1944,

(i) The Commissioner (Appeals) overlooked the Apex Court judgement

’ which was cited by Commissioner (Appeals)himself.

(iv) Commissioner (Appeals) order is per in curium as it does not
consider the provisions of Section 5A (1A) of the Central Excise Act,
1944 which stipulates that in case of unconditional exemption, no
excess duty is payable.

%.2 The ignorance of law is not an‘excuse to pay the duty at higher
rate. The goods are self assessed by the assesse and the assesse who are in
excise for so many years; it is frivolous tc,.gi\Je.such ‘an excuse. The assesse
should be aware of the changesﬂ/ rhodif‘ ications niéde in law & rate of duty etc.
and implement them |mmed|ately as per the: requ:rement '

43 In the case of Rakesh Kanungo vs. CCE Mumba|-2004 (178) ELT
1061 (Tri. Mum)] wherein inter alia it was held that “Appeal to Appellate Tribunal
— Restoration of appeal — Ignorance of | law is no eXcuse - Appeal withdrawn for .
filing application before Settlement commission -.............. |
4.4 . In the case of Worldwide Dlamand Mfgrs vs. CCE Vishakhapatnam
— [2010 (249) ELT 402 (Tri. Bang.)] it was held that “Demand — DTA clearances
of EOU - Non payment of 50% of Additional Duty of Customs leviable under
Section 12 of Customs Act, 1962 in terms of Notification No. 2/95-CE -
Assessee’s plea that they were not aware of their liability rej'ected as ignorance
~ of law was no. excuse — it was more so as they had not contested their liability to
duty — Section 11A of Central Excise Act,19:
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‘45 - By-referring-the foIIOWingiéése laws, the Commissioner (Apepals0
~ ‘rrejected" the. ':depertmental “y"appe"‘al' -vide ' impugned - orderQin—a‘ppeal No.
'YDB/49/RGD/2011 ‘dated 21. 01 11 and- upheld the order-rn-ongmal dated
16.04.10 sanctlomng rebate at hlgher rate of duty — '

() . Samrat Intemnational: (Pvt) Ltd.: Vs.. CCE - 1992 ELT 561 (sC)
| _wherein it was he ment of duty is only provisional
' approval by the proper ofﬁcer

ey '[jwhereln it was he
”appealable '
v':.i'"CQllectorvs

(i)

appeal, it is not open to the e
: the order of the ad]udrcatmg authori‘ty.subsequently.‘

‘ >,~ discussrng all the
tions, ‘reiterej;ed

.- ordeF in: pursuance of whrch the duty was pald has not been
4.6(a) ~In present system, determrnahon of duty Irabrllty is done by the
- assesse | hrmself under self-assessment In the impugned refund case the
]unsdrcbonal Central Excise: Ofﬁcer has nelther passed any. decnsron nor any
order. Hence, challenging of the same does not arise at all. .
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4.6(b) - In the matter of the impugned rebate it is observed that the .
assesse has not filed the- clalm with the ]unsdlctronal Assistant. Commissioner

but the clalm is filed with the: Mantlme Commlsswner, Raigad -and the Assistant - "

Commissioner, Rebate has passed the rebate order. The subject order-in-
original is nghtly challenged- by the department before Commissioner (Appeals)
under the provisions of Section 35(1) of Central Excise Act, 1944.

460 Hon'ble CESTAT in case of Mfs Gimatex Industries Ltd, Vs, CCE
Nagpur (2010 (261) ELT 1026 (Tri.Mum)] has held that in case of self
| assessment by the assesse, when nelther any decisuon of Central Excise Officers
nor any order of Central Excise Ofﬁcers is avatlabie then challenglng of the same
| does not arise. The Tribunal also relied in the case of Tnbunal Order in Nagpur
Transwell Power Pt. Ltd. Vs. CCE Nagpur — 2009 (243) ELT 459 (T), which
disposing of the stay épplication, held that proposition that ‘assessment’
includes “self assessment” is not correct for the purpose of appeal under Section
35F of the Central Excise Act.. The Tribunal held that it is difficult to envisage
that the said provision of law provides for an appeal against self-assessment
and held that withoukt any decision or 'ordef'*passéd by the Central Excise
Officer lower to the rank of Commissioner (Appeal) no appeal can be filed. The

" Tribunal in Gimatex Ind. Ltd. (supra) has distifiguished the decision of Hon'ble
Supreme Court in Priya Blue Ind. Flock (Indla) Ltd. And larger bench decision in |
Eurotex Ind. , _

4.7 However, the cited case laws are not app‘licablé in-as much as the
goods are self assessed by the manufacturer and also the relevfant provisions of
the rebate notification specifically ‘stipulates that the rebate sanctioning
authority shall satisfy himself as to the correctness of the rebate claim and that
the duty has been correctly paid. ' ‘

4.8 The provisions of para — 3(b) of the Notifi cation No. 19/2004 (NT)
dated 6.09.04 issued under Rule 18 of the Central Excise Rules, 2002. Clearly
spelled out that if the proper officer (i.e. AC/DC of Central Excise having



jurisdiction over the factory or Maritime Commissioner is satisfied himself that
“the claim is in order then: he shall sanction the rebate either in whole or part.
This means that he'is empowered to look into the correctness of ‘the rebate
claim. ‘ , : i S

‘4,9  From the: above, it seems: that: the rebate sancbonlng authonty should
examine and satisfy hlmself that the rebate claim is in order in all respect and if
it is not in order, he can restrict the claim amount ‘

4.10 \ Further, paragraph 8.4 of Chapter 8 of CBEC Centrla Excise Manual
readsasfollowed— LR e AT ’

; “84 G Aﬂersaamjﬂnghfnmfmatd& _ » arit.
Iapp/abbnsmenﬂonedmﬂ:edalmwemacwa/a/emted asewdmtﬁom ﬂreangmaland
duplicate copy of ARE-1: duly: cértified by “Customs, and ‘that the "goads -gre of +'duty-paid’
character as_certified on ﬂretnolkzae copy;afAREI recervedﬁum tﬂejunsdldrona/
’SUpeﬁntena@ntof Central Exoise’ {Raﬂge‘*' / 152 7 f Wil sariction

. the rebats, in part.or full, In case of an
be‘blovbbd* tome'e)wa'ter' we,wa v

4 11 It l$ merefare %clear : 'v :V‘ '=":r-:;."" , ,t ;‘ «. g " v L i i
ascertam oomctness of the duty nt-an

35EE of Central Exetse Act

ated 31:10.11 submitted counter reply marnty onsﬂ're fo!lowmg grounds

'/ 5.1 : There is no’ valld ground in the appeal ﬁled by the department _
~Hence, the. appeai filed by tbe department‘is_ hable to be set aside on thIS ground
-alone because the sole: contentlon of the department is tha a
_paid ‘excess:duty at: the tlme of clearance of the goods for export on 7 12 08
‘(Invoice. No. 892 dated 7. 12.08 / ARE-l No.. 771/08-09 dated 7.12.08). On
7.12.08, the rate of duty on the said goods was. reduced from 8% to 4%.
- However, the notices cleared the sald goods for export on 7.12.08 on payment
of duty, at the rate of 8% instead of 4%: The. contentlon of the department is.




that since the notices had paid excess dut_ymecess rebate had been sanctioned
“to the notice, which is incorrect. N | o -
5. 2 - The notlce are entitled to rebate of entire duty paid on goods
exported because conditions and procedures to daim rebate are prescribed
under Notification No. 19/2004—CE(NT) dated 6.09. 04 to be read with Rule 18 of
Central Excise Rules, 2002. The essential condltnon prescnbed under the said
Notification is that the goods shall be exported after payment of duty. The fact -
that the notices have made the export is not at all in dispute. The fact that the
goods WhICh have been exported have suffered excise duty is also not in dispute.
Therefore the - notice are ellglble for the. entire claim of rebate. The notice
submit that where the goods are exported on payment of duty rebate shall be
g4ranted of the amount of duty paid and not amount of duty payable. The
noticees submlt that whatever amount of duty is pa|d on clearance of the goods
for export the sald amount has to be sanctioned as rebate. In suppor_t the
notices place reliance on Circular No. 510/06/2000-CX dated 3.02.2000 issued by
the CBEC and case laws (i) & (i) - o
() Gayatn Laboratones vs. CCE - 2006 (194) ELT 73(T)
(i) Bharat Chemlcals vs. CCE - 2004 (170) ELT 568 (T)
53 At this stage, the rebate sanctioning authority cannot examine the
correctness of the assessment This is beyond the scope “of the rebate
sanctioning authonty. In support the notices rely upon the decision in the case |
of Priya Blue Industries Ltd. Vs. CC (Prev.) ~ 2004 (172) ELT 145 (SC). Further
relied upon cases are (|) CCE vs. standard Drum and Barrel Mfg. Co. 2006
(199) ELT 590 (Bom) Department’s rellance on the case of (i)Nagpur Transwell
Power Pvt. Ltd. Vs. CCE - 2009 (243) E1.T 459 (T) (ii) M/s Gimatex Industries
Ltd. Vs. CCE - 2010 (261) ELT 1026 (T). "
5.4 The CBEC Circular Is bmdmg on the authorities of the Central Excise
Department. The aforesald Clrcular No. 5 10/06/2000-0( dated 3.02.2000support

the case of the notices, as discussed supra which is as per cases :
(@)  CCE vs. Cadbury India Ltd. — 2006 (200) ELT 353 (SC)



‘(b) " ICCEvs. Jayant Dalal Lid, = "1'9‘96%(88) ELT638(SC) .

()  Paper Product vs. CCE — 1999 (112) ELT 765 (SC)

5.5 - Without . preJudlce, even rf the contentlon of the revenue is

accepted it- W|ll have no_revenue. |mplrcabon and wrthout pre]udlce, even if the

contenbon of the revenue is ; accer the notrces are entltted to refund of

. excess excise. duty pard as per Rule 118 (2) of Cenb'al Excrse Act 1944 as notice

was not aware of thrs new. notiﬁcatlon we f. 0. 00 hrs, of 07 12 2008 o ,
6. . Personal hearing was. scnéduled in this case on 12.09.12. Shri
Ganesh Bapu TR, Advocate'_‘,uap’ ea ~heanng on behalf of
respondent who after explainmg factual detarlsre ‘ _r_ated the submlssrons made
in the written reply dated 31. 10.11 dlscussed in para 5 above Nobody attended

personat heanng from applicapt: side.m e

: subm;tted by the respondent herem that sole }and ;maln ground ofthls revrsron

application is that by virtue of Noﬁﬁcatlon No. 'm}zooe-cs dt. 01 03 2006 as

-amended by . Notification . No.. 04/2008 dt 01 03 2008 and Notlﬁcatron No.
-58/2008-CE dt. 07.12. 200&, the rate of duty on the product falling under Ch. 30

have been reduced from 8%to 4% w.e f 07 12 2008 for whrch the respondent
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in addition to their not being aware as to the revised rate have also put forth
their legal / technical cross-objection asid'etaiﬁled in pare 5 above.

S. Government notes that appllcant department has relied upon para
4.1 of Part-I of Chapter 8 of CBEC Excise Manual on Supplementary Instructions
which is extracted as under :-

g, Sealing of goods and exam/natron at p/ace of dispatch

- 4.1 The exporter is required to prepare five copies of application in
the Form ARE-1, as per format specified in the Annexure-14 to Notification No. 19/2004-
Central Excise (NT) dated 6.9.2004(See Part 7). The goods shall be assessed to duty in
the same manner as the goods for home consumption. The classification and rate of
duty should be in terms of Central Excise Tariff Act, 1985 read with any exemption
notification and / or Central Excise Rules, 2002. The value sha// be the “transaction
value” and should conferm to Section 4 or section 4A,.as the case may be, of the
Central Excise Act, 1 944, It is clarified that this value may be less than, equal to or more
than the FOB value Ind/@ted by the exporter on the Sh/pplng Bill.”

The plain reading of said para, reveals that the export goods shall be
assessed to duty in the same manner as the good cleared for home consumptlon
are assessed. Further the classification and rate of duty should be as stated in
schedule of Central Excise Tariff Act, 1985 read with any exemptuon notlﬁcatron
and / or Central Excise Rules, 2002. These CBEC Instructlons clearly stlpulate _
that applicable effective rate of duty will be as per the exemption notification.
The said instruction is issued specifically with respect to sanctioning rebate claim
of duty paid on exported goods and ‘therefore the whole issue will have to be
examined in the light of these instructions.

10. Govemment notes that .departmental authorities are bound by
CBEC Circulars / Instructlons and they have to comply with the same. Hon'ble
Supreme Court has held in the case Paper Products Ltd. vs. CCE 1999 (112) ELT
765 (SC) that circulars issued by CBEC are binding on departmental, authorities,
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they cannot take a co‘ntrary“st_a’nd" and department cannot repudiate a circular
. issued by Board on the basis th'a‘t‘itWé’s" inconsistent with the statutory provision.
Hon’ble Apex Court has further held that department’s actlons have to be
consnstent wuth the cnrculars, consistenqr and dlsqpllne are of far greater
|mportance than wunnlng or losmg court proceedmgs In view of sald pnncrples :
aid by Hon'ble Supreme Court Govemment upholds the appllcablllty of above
_said. CBEC Instructlons in thls case '

11, | Government also _ observes that the CBEC R >C‘ircular
No. 510/06/2000-0( dated 3 2 2m has also been dlscussed and relled upon by
Commlssroner (Appeals) as well as ‘, ondents. In thls regard the Govemment '
‘observes ‘that :as per para 3(b) (u) of. Notification No. 19/04-CE(NT) dated
.6.09.04; the rebate sanctioning a{' Yority has to. sabsfy hlmself that, rebate claim

is'in order’ before sanctlomng the: ‘same va:tm clalm is in order he. shall .sanction

the rebate either in whole or in part._ The sald para: 3(b)(:i) is reproduced below

- ,._ldafm1$1namler hesha//sanca y ﬂ)erebate a!:% /n: “E or'/npaft" that

The sald provnsrons of: thls nobﬁcatlon clearly stlpulate that after
examining the rebate claim, the rebate sanctloning authonty will sanction the
claim in whole or part as the case. may be dependmg on. facts of the case. Any
other plea of scepe of llmlts of rebate sandlomng authority . wrthout review
: /challenge ‘of such self-assessments itis emphasrzed that when cited case of
" M/s. Priya Blue Industries Limited (2004 (172) ELT-145 (SC) )is readalongwnth

-

10



M/s. Jain Shudh Vanaspati Ltd. Case ( 1996 (86) ELT 460 (SC)), in proper
perspective then it transpired that when there are inbuilt provisions in -separate
 self-sufficient rebate éanctioning provisions than the rebate sanctioning authority
should neither wait nor depend upon any other action of reviéw process by any
jurisdictional authority.

12.  Further, the notification issued. under Rule 18 of Central Excise Rules,
2002, prescribes the conditions, limitations and procedure to be following for
claimihg as well as sanctioning rebate claims of duty paid on exported goods.
The satisfaction of rebate sanctioning authority requires that rebate claim as per
the relevant statutory provisions is to be in order. He does not have the mandate
to sanction claim of obviously excess paid duty. Therefore; ‘the circular of 2000
as relied upon by respondents'zcannpt supersede the provisions -of Notification
No. 19/04-CE (NT). Govt. however agrees with the respondents herein that any
such amount paid in excess of duty liability on one’s own volition cahnot be
treated as duty and it has to be treated as a voluntary deposit with the
Government which is required to be returned to the assesses / respondents in
" the manner in which it was paid as the said amount cannot be retained by
Government without any authority of law. Hon’ble High Court of Punjab &
Haryana at Chandigarh vide order dated 11.9.2008 in CWP Nos.2235 & 3358 of
2007, in the case of M/s. Nahar Industrial Enterprises Ltd. Vs. UOI reported as
2009 (235) ELT-22 (P&H) has decided as under:- '

"Rebate/Refund — Mode of payment — Petitioner paid lesser duty on domestic product
~ and higher duty on export product which was not payable — Assessee not entitled to
refund thereof in cash regardless of mode of payment of said higher excise duty —
Petitioner is entitled to cash refund only of the portion deposited by it by actual credit
and for remaining portion, refund by way of credit is appropriate.”

Hon'ble High Court of Punjab & Haryana has observed that refund in cash
of higher duty paid on export product which was not payable, is not admissible
and refund of said excess paid duty/amount in Cenvat Credit is appropriate. As

11
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- such the excess paid amount/duty is required to be returned to the respondent
"rn the manner in which it was paid by him rnitrally

213, Finally, Govt.'is 'zdf”“t:dnsidered:*dpinion‘that’ what - the settled
principal of law are that in the interest of natural justice for equity ‘'of law,
whatever the implications may be i.e. either of benefits /refunds or of liability /

~ recoveries, the applicable date ‘of effect would be same and that can only be the

date 'of coming into-effect the apphcable Iegrslations as issued for the purpose.
Therefore, in this case any plea of rgnorance of law: cannot be admrtted as legal
and proper, as such the respondent was: requrred to pay duty @ 4% on
07.12.2008 in’ terms of Nottﬁcatron 58/2098—CE dt.07 12, 2008. The rebate of
"duty paid@4 12% in terms: of Noiﬁn No. 58}08—CE dt. 07. 12.2008 is
v’admrssrble to the respondent under rule 18 MCentral Excise Rule-znz read with
Notiﬁcatlon No 19/04—CE (NT) dt.06.69: 2004 ‘ (RN - SR

14 Therefore, nt: Masidethe rmpugned orderfor belng not
‘legal and proper and al  < ws the revision appl ,' ‘ny Govemment further directs
Sthat said excess' pard ameunt may be aﬂowﬂas recredrt n the Cenvat crednt
'accountfromwhichdmywaspald s e e e e

S TR I G R0 RN e

L Therevtsronappucatro nthussucceedsof intermsofabove

'16.  So,ordered.

S (DPSlngh) i

) Lol Jomt Secretary (Revisron Applrcatron)
The Commrssroner of Central Excise & Customs
Raigad Co jonerate, -

. 4" Floor, Kendriya Utpad Shulk Bhawan,

" Sector 17, Plot No. 1, Kha
Navi Mumbai-410 206
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| Copy to:
1. M/s Ipca Laboratories Ltd., Post Box No. 7688, 142-AB Kandivii Ind.
Estate, Kandivili (W), Mumbai — 400 067 ' ,
2. The Commissioner'of Central Excise (Appeals), Mubmai Zone-II, 3™

Floor, Utpad Shulk Bhavan, Plot No. C-24, Sector-E, Bandra-Kuria -
Complex, Bandra - Mumbai f'400 051.

. The Deputy / Assistanf Commissioner of Central Exci , (Rebatel),

’ Central Excise, Raigad, Ground Floor, Kendriya Utpad Shulk Bhavan,
Plot No. 1 Sector-17, Khand‘eshwar, New Panwal (W) — 410 206

4. Guard File. |

5. PS to 1S (RA)

6. Spare Copy

0SD(Revision Application)
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