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Order No. 16/2015-CX_dated 09.07.2015 of the Government of India, passed
By SMT. RIMJHIM PRASAD Joint Secretary to the Government of India, under
Section 35 EE of the Central Excise Act, 1944.

Subject : Revision Application filed under Section 35 EE of the Central
Excise Act, 1944 against the Order-in-Appeal No. BC/274/M-
I11/2012-2013 dated 25.09.2012 passed by Commissioner of
Central Excise (Appeals), Mumbai-IiL

Applicant : M/s. NR Hytech Engineers Private Limited.

Respondent : Commissioner of Central Excise, Thane (West).
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CRDER

This revision application is filed by the applicant Commissioner of Central
Excise, Mumbai-III against Order-in- Appeal No. BC/274/M-11I/2012- 2013 dated
25.09.2012 passed by the Commrsszoner of Central Excise (Appeals), Mumbai 111
with respect to Order-in- Original No. 5/2011 12 dated 15. 05. 2012 passed by the

E Deputy Corrrmssnoner of Central Excrse Wagle I Dzv;sron Mumba; i

2 Brief facts of the case are that M/s NR Hytech Engineers (P) Ltd have filed
rebate claim under Rule 18 of Centra] Exc;se RuEes 2002. The Ad}udicatmg
Authority, vide the rmpugned Order m Or:gmal re]ected the rebate claim for the

‘reason that they have avazled drawback and as such atlowmg rebate will amount to -
doubie benef i : ; :

3 _' '. Be:ng aggrieved by the said Order-m Orxgrna! app[:cant ‘F Eed appeal before g

"Comm!ssaoner (ﬂppeals), Who reJected the same

4 . Bemg aggrlevecl by the rmpugned Orders m—AppeaE the appllcant has t" ied.:_.__ _' '

this rev:sron applrcat;on under Sectron 35 EE of Centra! EXCESE Act 1944 before '_

: :’Central Government on the fol!owmg grounds..:."'ﬁ"? e e

4. - The Commrss:oner (Appeais) commrtted a grave errer m holdmg that the
*'applicants clalmed the drawback of ot only the portron of the customs duty_--
: 'component but atso cirawback of portlon of Central Excsse and a!so Serwce Tax
'_component It JS submztted that it was on record that m the Shlpp;ng Bi!l pertaming
 to ARE-1 No 042/ 11 12 though it was mentloned that drawback is bemg claimed

under Column AT of the schedule factually the rates of drawback apphed by the

Appircartts for claiming the same were those prescnbed under Column “B” of the

: schedule.

42  The Comm:ssroner (Appeals) ought to have apprecrated the fact that

Applicants were entitled to claim drawback at the rates prescrlbed under Column “B”

" and i reality the Applicants had claimed the correct drawback based on the said

rates prescnbed in said Column “B”,
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43 The applicant has relied upon following case laws in favor of their

contention:-
(a) Inre: Mars International reported in 2012 (286) ELT 146 (G.0.I).

(o) Inre: Aarti Industries Ltd. reported in 2102 (285)ELT 461 (G.0.I).
(¢) Inre: Benny Impex pvt. Ltd. reported in 2003 (154) ELT 300 (G.0.I).

4.4  The Commissioner (Appeals) committed a grave error of facts in holding that
the applicants have claimed drawback at more percentage than the percentage of
Customs Duty portion of drawback. It is submitted that the Applicants had correctly
applied the rates of drawback specified in the Column “B” of the schedule. Column
“B” prescribes the rates of drawback in cases where the exporter has claimed input
duty credit under the Cenvat Credit Rules. These rates, therefore, are based only on
the Customs Duty element on inputs since the Excise Duty element and Service Tax
element is already covered by Cenvat Credit claimed by the exporter. The
Commissioner (Appeals) failed o appreciate this factual position and rejected the

applicant’s rebate claim on the basis of erroneous ground that the applicants have

claimed drawback at more percentage than the percentage of Customs Duty portion

of drawback.

45 The Commissioner (Appeals) has not given any justification backed by
actual mathematical calculations for holding that the applicants have claimed
drawback at a percentage more than the percentage of Customs Duty portion. It is
submitted that the applicants had made a specific averment in their appeal that they
have applied the drawback rates of Column “B” of the Schedule. It was also
specifically averred that column “B” of the schedule prescribed the drawback rates
only by considering Customs Duty element on the inputs and therefore the
applicants have obtained drawback only of the Customs Duty element. In the face of
the said averment by the applicant, it was incumbent upon the Commissioner
(Appeals) to provide the mathematical calculations which, according to her, proved

that the applicants have obtained more percentage of drawback and
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therefore, they have availed drawback of Central Excise Duty portion and Service
Tax portion also. It is submitted that the above fi inding recorded by the
Commissioner (Appeals) is merely a statement not backed by any solid proof or

calculations to show that the applicants have avalled drawback of Central Excise

Duty portion and Service ‘Tax portion. The applicants, therefore, submit that the said .

finding of the Comm:ssroner (Appeals) is unsubsrant;ated and devmd of any merit.

45 Tis further submitted that whether the apphcants have cla[med the drawback
of only the Customs Duty portion or not, is a questlon of fact to be vent" ed by the
sanct:omng authorlty of the rebate clalm In that vuew of the matter lt is subml‘ted
that the ;mpug"}ed order be set aside and the case remanded to the ongtnal
Adjuo;camg Authonty for de-novo adjudacatlon after venfy!ng the facts abeut the

_ avarlment of Customs Duty drawbacx

4.7 *he appilcants also submlt that the Order-m Ong:nal dated 15 05. 2012
(supra) was lsst.ed by the Deputy Commrssroner 1n gross v1c:«latlon of the pnnmples
of r*aturai ]USUCE m as much as no opportun;ty of: persona1 hearmg was granted to
the notrce (App!fcants in the present Rev1510n Apphcatlon) It was: specn“ caHy urged
before the Commrssaoner (Appea!s) that the Order-m Orlgmal has been issued ex—
parte and the same deserves to be set asrde on that gropnd aiso However the

Commzssmner (Appea]s) has chosen to ignore thrs lmportant pomt of law ralsed by

. the appf:cants and the :mpugned order is totalfy srlent on th:s aspect The impugned

order is therefore unsustamabte m law on thIS ground a!so and deserves to be set

- aside, The apphcants pray that the same oe set asnde

5 Personal hearing in this case held on 30 03. 2015 ‘was attended by
Shweta Yadav on behalf of the respondent Department and stated that the Order—m-
Appeal is in Order and may be uphe!d The apphcant souoht adjournment and
personal hearmg held on 16.04.2015 was attended by Shri Suraj Kaushxk Consultant

6. Government has carefully gone through the relevant case records and

perused the impugned Order-in- -Original and Order—m-Appeal

4

.
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/7. Government observes that the applicant’s rebate claims was rejected on the
ground that the applicant availed drawback and as such, allowing rebate claim will
amount to double benefit. Commissioner (Appeals) upheld impugned Order-in-
Original on the ground that the applicant has claimed higher percentage of
drawback than the percentage of customs portion of drawback. Now, the applicant

has filed this Revision Application on grounds mentioned in para (4) above.

8. On perusal of the records, Government notes that department has contended
that the app%icént has availed higher rate of drawback under Column “A” of the
drawback schedule and as such, allowing rebate would amount to double benefit. In
response, the applicant contended that they have mistakenly mentioned in their
relevanf Shipping Bill and ARE-1 that they are claiming drawback as per rate
prescribed in Column “A” of drawback schedule, whereas, they actually applied for
rate and caps which are mentioned in Column "B” of the said Drawback Schedule.
There is no dispute on the fact that rebate under Rule 18 of the Central Excise
Rules, 2002 is not sdmissible when drawback under Column “A” of the Drawback
échéduié haé; Beeh avéiied.rThie .c-m[y bbmtmin dispﬁte is Whe£her the apf;tican“t availéd

drawback under Column wa” or “B” of Drawback Schedule on shipping Bill No.

5919078 dated 20.10.2011.

81 Government notes that the adjudication proceedings were initiated by
issuance of Show Cause Notice dated 16.04.2012 to the applicant. In reply to the
said Show Cause Notice, the applicant had filed written submission dated
14.05.2012, wherein, in respect of ARE-1 No. 42/2011-12, which is the subject
matter of this case, they stated that they have mistakenly mentioned in their
relevant shipping Bill that they are claiming drawback rate mentioned under Column
“p" whereas the drawback rate mentioned at Column “B” was applied by them.
Government observes that the lower authorities have categorically observed that
on verification of Shipping Bill No. 5919078 dated 20.10.2011, it hés been
observed that the applicant have availed higher rate of drawback as compared to
only customs portion. The applicant’s contention against this observation that they

have availed only customs portion of drawback, has not been substantiated by
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means of any other valid documentary evidences. Therefore the contention of the
applicant that mentioning of Column “A” of the Drawback Schedule was a mistake is
not sustainable. As such, categorical findings of lower authorities cannot be faulted _

with in absence of any substantial documentary evidences against this,

9. As regards Applicant’s contention that _'Ordéﬁ;inldﬁgfha'l_ﬁ'afs been passed
exparte and needs to be set aside, Governmen't o’bsérves .that it is én undisputed
fact on - record that opporfunities'_for pei'sonal .héaring on 20.04.2011 and/or
23.04.2011 and/or 24.04.2011 were given. Ap;ﬁlité:nt vide letter 21.04.2012
: 'reques%ed for extension. N.ext_ date for person'a'i.-heéﬁng- was giveri on 08-'05.2012
: :but the app_i_icant &id" not app_-eér a_gaih .arnd vide =Ie&er dated '_14.05,2012 ..made a
“written submission only -sc'eidng rebéte.;r_' Th'éréf'o_i_‘é,;";_Gove'rnm-erit finds that the
: apbﬁcé_fnt.ﬁWas g‘ive'n'adé'qu'éte_ rbppbrt.uni’ties.fcjr p.)'ef_sbna-! hearing. The principles of
 natural justice have been compliedwith. fae
l'O_, In view of .-a‘bbve '_c'i_rt':ﬁr:r_;stan.'c_:és','Gé'ven.nm_'ent__ holds that the instant rebate
Excise '_Ruu'le' '20(_')27 ré_ad_ Not:ﬁcatlon _:I‘_\ic‘ _'_IQ/Z'O{:}:?};CE(NT)"d_ated. -06;'{}:9.2(}@47 '.“_'Vhe”.
 exporter has failed to b.réVe 'th:a:t'-:iheymhéve' 'ava'il_lé'd_'_d;izjtf d:réwback?c__)f Custom ;3014_56;1 '

dlaim of duty paid on exported goods is-not admissible under Rule 18 of Central

only in respect of ekﬁbrted._?_g’oods. As such, deé?h_me:ht'ﬁhds no legal inﬁfmity_iin

the impugned Order—'in-.ﬁ\?ppeal and hen'ce_ﬁ, Ubho[ds _th'.é-._s"a;me'._
S e Bevicon A.Pp_iicati-on is thus rejected being devoid of merit.
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(RIMJHIMPRASAD)

- Joint Secretary to the Government of India

M/s. NR Hytech Engineers Private Limited,
Plot No. A-319, Road No, 22,
_ Wagale Industries Estate,

Thane (West),
Maharashtra - 4000604,
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GOI Order No. 16/2015-CX dated 09.07.2015

Copy to:
1. The Commissioner of Central Excise Mumbai —III, Vardaan Trade Centre,M.I.D.C.

Wagle Industrial Estate, Thane(West)-400604.

2. The Commissioner (Appeals) Central Excise Mumbai-1Il, 5% Floor, C.G.O.
Complex, CBD, Belapur, Navi Mumbai-400614.

3. The Deputy Commissioner of Central Excise, Wagle-I Divison, Mumbai-III,
Central Excise Building, Road No. 22, Wagale Industries Estate, Thane (West)
-4000604. '

4. Shri Suraj Kaushik, Advocate, M/s. Jay Pee & Co, Kothi No. 22487, Sector-8,
Faridabad-121006.
5. Guard File.

Le/mc JS (RA).

7. Spare Copy.
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