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GOVERNMENT OF INDIA
MINISTRY OF FINANCE
DEPARTMENT OF REVENUE
(REVISION APPLICATION UNIT)
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' ORDER NO. 16/2015-Cus DATED ' 26.06.2015 OF THE GOVERNMENT OF
INDIA, PASSED BY SMT. RIMJHIM PRASAD, JOINT SECRETARY TO THE
GOVERNMENT OF INDIA, UNDER SECTION 129 DD OF THE CUSTOM ACT, 1962.

Subject : Revision application filed under Section 129 DD of the
Custom Act, 1962 against the Order-in-Appeal
No.CMB-CEX-O0O0Q-APP-114/2014 dated 5.08.2014
passed by the Commissioner of Customs, Central
Excise & Service Tax (Appeals), Coimbatore

Applicant : M/s Gartex Exports (India) Ltd.,
C/o Swamy Associates

Respondent : Commissioner of Customs, Central Excise & Service
Tax, Coimbatore,
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ORDER

This revision application is filed by M/s. Gartex Exports (India) Ltd., (herein
after referred to as the applicant) against the Order-in-Appeal No. CMB-CEX-0QO0-
APP- 114/2014 dated 5.08.2014 passed by the Commlssmner of Customs, Central
Excise & service Tax (Appeals), Co:mbatore with respect to Ordemn Orrgmai

passed by the Asst. Commissioner of Customs Cormbatore

2. Brref facts of the case are that the apphcant was granted drawback for
exports made by them. Subsequent!y, St‘ov Cause Notrce was lssued to the
applrcant for recovery of a!ready sanctroned drawback on the ground that
apphcant falled to produce the evrdence for reailzatron of export proceeds in
:respect of lmpugned exported goods for Wthh they were a!fowed drawback
' .‘_Wlthm the perzod a]lowed under Forergn Exchange Management Act, 11999
tnciudmg any extensrons of such period granted by the Reserve Bank of Indra
Later on the Orrgma! Authorrty vrde impugned Order |n Orlgrnai conﬁrmed the

demand or' aiready sanctloned drawback

Commrsszoner (Appeafs), who re_'[ected thr arrr(.;.= e

. 4,

-' is in vroiatlon of pnnc1p}es ot' natural lustlce '1 as much as the appircant has not
been served Wrth ‘the 1mpugned Show Cause Notzce and notlce of personal
'hearmg at ali especratty when the xmpugned Order in Origmai has been served on

Appe!late Authonty has not consrdered thls piea at alt and has not recorded any

ﬁndrng in thrs regard

42  They have_ realized the export proceeds within tne_tim_e- limit of 6 months

but had only failed to submit proof of the same to the Customs Department which
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is to be treated only as a procedural lapse on their part. The applicant had
submitted the copies of the Bank Realization Certificate (herein after referred to as
BRC) in support of realization of the export proceeds in respect of export
consignments in question before the lower Appellate Authority. A perusal of said
Bank Realization Certificates would show that value shown therein and the values
shown in the export invoices and Shipping Bills are matching and therefore it
would be clear that, export proceeds made by the applicant for the relevant period
has been realized. Further, it is also relevant to note that the' export proceeds
have been realized within the time limit of 6 months prescribed by the RBI and the

Bank Realization Certificates also obtained immediately thereafter.

4.3 In para No.4 and 5 of the Order in Appeal, the Commissioner (Appeals)
has observed that sub rule of Rule 16A of the Drawback Rules, 1995 states that
where the sale proceeds are realized by the exporter after the amount of
drawback has been recovered from the exporter and exporter produces the
' evidence about such realization within one year from the date of such recovery of
the amount of drawback, the amount of drawback so recovered shall be repaid by
the Assistant Commissioner of Customs to the claimant. Further he had observed
that appellants had not submitted the Bank Realization Certificate on time and
failure of production of the Bank Realization Certificate to the Department in time
would lead to the recovery Qf sanctioned drawback. The appellants had exported
the g-oods from February 2007 to September 2007 and they should have
submitted the Bank Realization Certificates within one year which they failed to

do.

4.4 In terms of Rule 16A (4) of the Customs and Central Excise Duties and
Service Tax Drawback Rules, 1995, even if the drawback has been recovered for
non realization of export proceeds, and if the export proceeds are realized
subsequently, then the drawback recovered is required to be repaid to the
exporter. In the instant case, the applicant had already realized the export
proceeds within the stipulated time limit but had only failed to submit preof of the
same to the Customs Department. The applicants pleaded that the procedural
lapse on their part may please be condoned and the demands confirmed in the

o
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impugned Orders may be set aside.

5, Personal hearrng was schedufed in this case on 24 03 2015/ 16.04.15
Personal hearing was attended by Shrl M. Kartrkeyan Advocate on behalf of tie

appircant who reiterated the grounds of revasron applrcation

e Government has carefuﬂy gone through the relevant case records avar]able
in case fi le oraf & wrltten submrssrons and perused the rmpugned Order—rn—
':‘; "Ongxnal and Order—rn-AppeaI o ot i :

_' Z. Government observes that the apphcant was rnrtiaﬂy granted drawback for
'exports made by them Subsequentiy, Show Cause Notlce was rssued to the

_"apphcant for recovery of aiready sanctioned drawback on the ground that

A& Government observes that the provrsrons of recove’_ of already sa ] ctroned
drawback have been prescnbed under Sectron 75 of the Custo_-_ r"Act 1962 and

F{u[e 16A of the Custorns Central Excrse Dutles and Servrce Tax Drawback Rul

c 1995l The relevant provrswns are reproduced as unde

‘_'_Drawback on rmport materlafs used in the
manufacture of goods wh h are exporte: -ﬁ_(l) Where it appears to

~ the Central Government that in respect of g goods of any class or description
| _manufactured processed or on which any operation has been carried out
in India , besng goods which- have been entered for export and in_respect

. of whrch ‘an order permlttrng the clearance and loading thereof for
exportatron has been made under sectron 5 1 by the proper offic icer, or being
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goods entered for export by post under section 82 and in respect of which
an order permitting clearance for exportation has been made by the proper
officer, a drawback should be allowed of duties of customs chargeable
under this Act on any imported materials of a class or description used in
the manufacture or processing of such goods or carrying out any operation
on such goods, the Central Government may, by notification in the Official
Gazette, direct that drawback shall be allowed in respect of such goods in
accordance with, and subject to, the rules made under sub-section (2).

Provided that no drawback shall be allowed under this sub-section in
respect of any of the aforesaid goods which the Central Government may,
by rules made under sub-section (2), specify, if the export value of such
goods or class of goods is less than the value of the imported materials
used in the manufacture or processing of such goods or carrying out any
operation on such goods or class of goods, or is not more than such
percentage of the value of the imported materials used in the manufacture
or processing of such goods or carrying out any operation on such goods
or class of goods as the Central Government may, by notification in the
Official Gazette, specify in this behalf :

Provided further that where any drawback has been allowed on any
goods under this sub-section and the sale proceeds in respect of such
' goods are not received by or on behalf of the exporter in India within the

time allowed under the Foreign Exchange Management Act, 1999 (42 of
1999), such drawback shall except under such circumstances or such
conditions as the Central Government may, by rule, specify be deemed
never to have been allowed and the Central Government may, by rules
made under sub-section (2), specify the procedure for the recovery or
adjustment of the amount of such drawback.

(1) Where an amount of drawback has been paid to an exporter or 8 person
authorised by him (hereinafter referred to as the claimant) but the sale
proceeds in respect of such export goods have not been realised by or on
behalf of the éxporrer in India within the period allowed under the Foreign
Exchange Management Act, 1999 (42 of 1999), including any extension

of such period, such drawback shall be recovered in the manner specified

below.,
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Provided that the time-limit referred to in this sub-rule shall not be applicable

lo the goods exported from the Domestic Tariff Area to a special economic
zZone.

2) If the exporter fails to produce evidence in respect of rea/fsat/on of export
proceeds within the period allowed under the Foreign Exchange Management

—Act—1999-or-any-extension-of the-sajd- per/od—by -the-Reserve Bank-of India,

the Assistant Commissioner of . .Customs or the Deputy Commissioner of
Customs, as the case may be or Deputy Commissioner of Customs shall cause
noftice to be issued to the exporter for production of evidence of rea//saﬂon of
_export proceeds within a penod of thirty days from the date of receipt of such
notice and where the exporter does not produce such evidence within the said
penod of thirty days, the Assistant. Comm:ss:oner or Customs or Deputy
- Commissioner of Customs, as the case may be or Depuiy C‘omm:ssmner of
Customs shall pass an order to recover the amount of drawback pa/d to the

 daimant and the exporter shal repay the amounf S0 demanded W/fhm) thirty
. days or tfre recewt of the said order: |

o '.Prowdecf fhaf Where a paff of fhe safe proceeds ha S, 'ﬁe ' ':'-reaﬁsee’ the amount

'-,"'.'-of drawback fo be C‘OVE’fE‘d Sha// be tf?e ar U eqsfa/ fO tha pamon Of the

5 amount of drawback pa/d wfydv bears the same pfOpO/'f!OfT _5 the porffan of ' _
- tffe safe proceeds nof reaﬁsed bears to 'r fataf amounf' of sa[e proceeds.

(3’} Where the expet‘fer fafls to repa
- said penod of thirty days referred to it
f,r'?e ma/mer fafd down in mfe 1 6 -

) amount under s fe_[Z) within -
1 ”'u[e {2), itsha___ee ecovered in

: (4) Wbere the sa{e proceeds are : se 5}/ Ehe expafz‘e"'ez%er L‘ﬁe mour

drawback has been recoverea‘_ﬁ'o 71 AT U 1h-rtile
the exporter produces evidence ab Wit such reafisati in year from
 the date of such recovery of the mount of. drawback, the amount of
d wback so recovered shall be repai By the Assistant G sioner of

?€u5toms or Depufy Commrss:oner fCmms fo fhe cfa/man 2

8.1 The above provasmns pmwde for recevery of drawback where the export
-proceeds are not reahzed wthm the perlod ailowed under Ferergn Exchange
Management Act 1999 lncludmg any. extens;on ef such perrod granted by the
Reserve Bank of Incﬁa In the |mpugned case the apphcant has c!a:mec! that sale
proceeds were recewed by them wrthm the sttpu[ated penod 'a'f_'ﬁ. that they have

submitted the e\ndence of foretgn currency payments recelved agamst the exports

in the form of copies of Bank Realization Certificate befere ’_Ehe Comm:ss;oner

(Appeals) and the Revisionary Authority. Under such circumstances, Government
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finds that the Bank Realization Certificates are required to be verified to
determine its authenticity, validity etc. and as to whether the export proceeds
were received within the stipulated period as claimed by the applicant. As such,
the case is required to be remanded for fresh consideration. It was the
responsibility of the applicant to submit evidence of receipt of sale proceeds
immediately upon receipt which they admittedly failed to do instead of waiting for
the recovery proceedings to be initiated. However, in the interest of justice, the
applicant will submit these Bank Realization Certificates within 4 weeks of the
receipt of this Order before the Original Adjuci~ating Authority for consideration in

accordance with provisions of law and passing suitable orders.

9. Governrﬁent, therefore, sets aside impugned Orders and remands the case
back to Original Adjudicating Authority for fresh consideration in the light of above
observation. Reasonable opportunity of hearing is to be afforded to the

concerned.

10.  The Revision Application is disposed of in above terms.

11, So, ordered.

( RIMJHIM PRASAD )

Joint Secretary to the Government of India

M/s Gartex Exports (India) Ltd.
Dheerajjeritage Office No. 456-47,

3" floor S.V.Road (Near Milan Subway),
Santacruz (W) Mumbai-400054

Attested
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GOI ORDER NO. 16/2015-Cus DATED 26.06.2015

___'_*'Gopfte. e

ok The Commlssmner of Customs,Centrai Exc15e & Serwce Tax Coxmbatore
2 The Commlssmner of Customs Centra! Exc:[se & Serv;ce Tax (Appea!s), 6f7
AT, D Street Race Course Road Cmmbatore—641018 : :

3. The Deputy Comm:ssnoner of Customs, InIand Contamer Depot,
Rakkzapalayam Cozmbatore 641014 : :

- Swamy Assoc;ates New _._NO: 18, Rama Flats Ashok Avenue D[rectors
Co!onY, Kodambakkam Ch.enna[-goﬁo :
\/Guard Fl[ea
6. PAtoJS (RA) .
7. Spare Cow e




