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ORDER

~ This revision apphcatlon is filed by M/s Goran Pharma Pvt. Ltd., GIDC-
1; Bhavnagar Ra]kot Road, Dist. Bhavnagar (Gujrat) agamst the Order-in-AppeaI No
,'83/2011/(BVR)/Commr (A)/RBT/RA dated 12-12-2011 passed by Commlsswner of

. ~=Custems& Central Excise;-(Appeals),-Rajkot-with respect to Order m@ngmat passed e

- by the Assstant Commissioner of Central Excise, Bhavnagar

2. . Brief facts of the case are that the apphcant had filed rebate cla:m for Rs.
86 ,507/- which was received in jurisdictional Central Excise ofﬁce 02—12—2010 The
claim was filed for rebate of duty paid on export of Toothpaste falling under CTH
33061020 of the Centrai Excise Tariff Act, 1985 vide ARE-1 form. The rebate claim is
required to be filed wnth one year from relevant date in terms of section 11B. As per
explanation (A) of section 11B refund includes rebate of duty of excise on excisable
- goods exported out of India. Further in terms of explanation (B) (a) (i) of section
11B of the Act, ‘relevant date’ means m case of goods exported out’ of "Indva where
a refund of excise duty paid is avallable in respect of the gcods, If the goods are
exported by sea or air, the date on which the ship or the alrcmftm which such
goods are loaded, leaves India In -ﬁrms of section 11B of the Act, the time limit for
filing rebate claim is one year from the date on Wthh the ship or the aircraft in
which such goods are toaded Ieaves Indla However, on scrutiny of endorsement
made in this regard on the ARE-1 by the Custcms authorities, it has been noticed
that the consignment covered under said ARE-1 was shipped under shipping bill No.
7729365 dated 30-09-2009 by SS Flight No. CMA CGM PUGET which left on 05-10-

2009. Thus the time limit for filing rebate daim expires on 04-10-2010, whereas
claimant has filed the claim only on 02-12-2010, i.e after the stipulated time period
of one year. Therefore it appeared that claim is not admissible to the applicant being
time barred. A show cause notice 'wa‘s issued by the lower authority to show cause
as to why the rebate claim should nbt be rejected as the claim was filed after the
stipulated time period. The lower authority vide impugned Order-in-Original had
rejected the rebate claim as time barred.
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3. Being aggrieved by the said Order-in-Original, applicant filed appeal before
Commlsswner (Appeals), who rejected the same.

4, Being aggrieved by the imptgned Order-in-Appeal, the applicant has filed this
revision application under section:35 EE of Central Excise Act, 1944 before Central
Government on the following grounds:

4.1 The main issue is to decide whether the provision of the section 11B,
especially the provisions subsection (A) and (B) of section 11B of the Central Excise
Act, 1944 are applicable or not with reference to the statutory provisions of granting
a rebate a claim claimed under Rule 18 of the central Excise Rules 2002 read with
notification issue there under or otherwiSe. In the present case, only rule 18 of the
Central Excise Rule 2002 is the main statutory provisions of claiming such rebate

claim applicable. In the said notification, No such provision has been mentioned
regarding the application of the provision section 11B of the Central Excise Act,
1944, so far as the provisions of section 1B (5) (A) & (B) are concerned. In view of
the above statutory provisions for claiming rebate under Rule-18, the present rebate
claim was filed in accordance with the said statutory laws and required to be
sanctioned and paid to us without invoking such time limit as contemplated under
the said section 11B in the circumstances when the export has been made within the
statutory period of 6 months.

4.2 In the provision of clause 3(c) of the said Notification, it has been provided
that such rebate claim filed electronically and also further provided that after good

are exported or under section 51 of the Customs Act, 1962 has been issued, the
rebate of excise duty shall, if the claim is found in order, be sanctioned and
disbursed by the Assistant Commissioner of customs or the Deputy Commissioner of
Customs. In this clause no such applicability of the said provision of section 11B has
been made. Similarly, your applicant had declared their intention to the effect that
the gods were to be exported under claim of rebate. In view of these provisions,
your applicant is entitled the rebate claim as claimed under the provisions of rule 18
of Central Excise Rules 2002.
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43 In the provisions of Rule 5 of the Cenvat credit rule 2004, such refund of
cenvat credit is to be granted subject to the conditions and limitations specified by
the Central Government by,nq‘tiﬁgation. Such limitations and conditions have been
specified under Notifi catibh "‘"No 5/2066¥CE (NT) dtd. 14-06-2006, wherein such S
~_refund is to be allowed befoLeihe expiry of the period as specified in section_ 1an£“w~w
the Central Excise Act, 1944 Such applicability of the limitation period as specified in
section 11B in the said notification No. 05/2006-CE (NT) issued under the provisions
of Rule 5 of the Cenvat credit Rule-2004, ‘has not been specified in the notification

No. 19/2004—CE (NT). Therefore the lmpugned Order—m—Appeal is requured to be set
aside.

4.4  The applicant relied upon various case laws in favour of their cdntentibn.,

5. Personal hearing scheduled in this case on 27-11-2013 was attended by
Shri D.G. Madniwale, Supenntendent an behalf of the respondent department who
stated that Order-m-Appeal bemg legal and proper may be uphe!d Apphcant neither
attended the hearing nor sought the ad]ournment of case. As such Government
takes upt the case for decision on the bas:s of ava;labte case records.

6. Government has carefully’ gone’ through the relevant case records and
perused the impugned Order-ln-Ongmal and Order-m-Appeal :

7. Government observes that the instant rebate claim has been rejected as
time barred having filed after one year from the date of export of goods.
Commissioner (Appeals) up held impugned Order-ih-Original. Now, the applicant has
filed this revision application on grounds mention in para (4) above.

8.  Govemment finds that it is undisputed fact that rebate daim was filed after
one year from date of export of goods. Government notes that as per explanation
(@) to section 11B, refund includes rebate of duty of excise on excisable goods
exported out of India or excisable materials used in the manufacture of goods which
are exported. As such the rebate of duty on goods exported is allowed under Rule

4
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18 of the Central Excise Rules, 2002 read with Notification No.19/2004-CE(NT) dated
06.09.2004 subject to the compliance of provisions of section 11B of Central Excise

Act, 1944. The explanation A of section 11B has clearly stipulated that refund of
duty includes rebate of duty on exported goods. Since the refunds claim is to be filed
within one year from the relevant date, the rebate claim-is also required to be filed
within one year from the relevant date. As per explanatlon B(a)(i) of Section 11B,
the relevant date for filing rebate clalm means:-

"(a) in the case of goods exported out of India where a refund of excise duty paid is
available in respect of the goods themselves or, as the case may be, the excisable
materials used in the manufacture of such goods. -

a) If the good’s are exported by sea or air, the date on which the ship or the
aircraft in which such goods are load, leaves India, or”

There is no ambiguity in provision of section 11B of Central Excise Act, 1944 read with Rule
18 of the Central Excise Rules, 2002 regarding statutory time limit of one year for filing
rebate claims.

9. Applicant has given various reasons for filing rebate claim after a stipulated
period of one year. In addition, he contended that delay in filing rebate claim is a
procedural lapse and same may be condoned as the substantial benefit cénnot be
denied to them due to procedural infractions. In this regard, Governrhent observes
that ﬁling of rebate claim within one year is a statutory requirement and it is
mandatory to foilow the same. The statutory requirement can be condoned only if
there is such provisions under Section 11B. Since there is no provision for
condonation of delay in terms of Section 11B, the rebate claim has to be treated as
time barred.

10. Government notes that rebate claims filed after one year being time barred
cannot be sanctioned as categorically held in the case laws/judgments cited below :-

10.1 Hon'ble High Court of Gujrat in its order dated 15.12.2011 in the case of IOC
Ltd. Vs. UOI (SCA No. 12074/2011) has held as under:-
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“We are unable to uphold the contention that such period of limitation was only
procedural requirement and therefore could be extended upon showing sufficient cause for
not filing the claim earfier, 70 begin with, the provisions of Section 118 jtself are sufficiently
clear. Sub-section (1) of Section 115;5 'a/readyi noted, provides that any person claiming
refund of any duZy of excise may make ”an; -/appﬁtqﬁbn for refund of such duty before the

expiry of one year from the | ra’evant 'vda't“e_'.‘ Remedy to dlaim refund of duty which is
otherwise in law reﬁfndab/e’&ére}iﬁf@ comes with a period of limitation of one year. There
/s no indication in the said prbw:sion thaf suchpenod could be extended by the competent
authority on sufficient cause being shown. |

Secondlly, we find that the Apex Court in the case of Mafatlal Industries [td, v, Union
of India, (1997) 5 SCC 536 had the accas/af_z’rto deal with the question of de/ayed claim of
refund of Customs and Central Excise, Per majority view, it was held that where refund
claim fs on the ground of the pravisions' of the Cenba/ ‘E\fc/‘se and Custvms Act whereunder
duty is levied is held to be unconsﬁtufignaé only in such cases suit or writ petition would be
maintainable. Other than such cas&:, a// ra"und c/a/b:75‘ must be filed and | adjuclcated under
the Central Excise and Customs Act, s the case may be. Combined with the said decision, if
we also take info account the abseneﬁans of the Apex Court in the case of Kirloskar
Preumatic Company (supra). it would. bewme clear that the petitioner had to file refund
claim as Provided under Section 118 of the Act and even this. Court wou/d not be in a
position to ignore the substantive pfaw:s'lbns and the time limit prescribed therein.

The decision of the Bombay High Court in the case of Uttam Steef Ltd, (supra) was
rendered in a different factual background. It was a case where the refund dam was filed
beyond the period of six months which was the limit prescribed at the relevant time, but
within the period of one year. When such refund a‘aim was still pending, law was amended.
Section 118 in the amended form provided for extended period of limitation of one year
instead of six months which prevailed prewbus/y. It was in this background, the Bombay
High Court opined that limitation does not exﬁngw:sh the right to claim refund, but only the
remedy thereof. The Bombay High Court. therefore, observed as under-

2. In present case, when the exports were made in the year 1999 the limitation
for daiming rebate of duty under Section 118 was six months. Thus, for exports
made on 20th May 1999 and 10th June 1999, the due date for application of rebate
of duty was 20th November 1999 and 10th December, 1999 respectively. However,
both the applications were made belatedly on 28th December 1999, as a result. the

6
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claims made by the petitioners were clearly time-barred. Section 11B was amended

by H’nance Act, 2000 with effect from 12th May 2000, wherein the limitation for

applying for refund of any duty was enjarged from sxx months’ to ‘one year:

Although the amendment came intc force with eﬁiect ﬁ'om 12#7 May, 2000, the
5 question is whether that amendment will cover the past transactions so as to apply
’ the extended period of limitation to the goods exported prior to 12th May 2000 ?”

10.2 Further, it has been held by the Hon’ble Supreme Court in the case of
Collector Land Acquisition Anantnag & Others vs. Ms. Katji & Others reported in
1987 (28) ELT 185 (SC) that when delay is within condonable limit laid down by the
statute, the discretion vested in the authority to condone such delay is to be

~ exercised following guidelines laid down in the said judgment. But when there is no

such condonable limit and the claim is filed beyond time period prescribed by
statute, then there is no discretion to any authority to extend the time limit.

10.3 Honble Supreme Court has also held in the case of UOI vs. Kirloskar
Pneumatics Company reported in 1996“(84) ELT 401 (SC) that High Court under Writ
jurisdiction cannot direct the custom authorities to ignore time limit prescribed under
Section 27 of Customs Act, 1962 even though High Court itself may not be bound by
the time limit of the said Section. In particular, the Custom authorities, who are the
creatures of the Customs Act, cannot be directed to ignore or cut contrary to Section
27 of Customs Act. The ratio of this Apex Court judgment is squarely applicable to
this case, as Section 11B of the Central Excise Act, 1944 provides for the time limit

and there is no provision under Section 11B to extend this time limit or to condone

any delay.

10.4 In a very recent judgement, Hon'ble High Court of Bombay in the case of
Everest Flavours Ltd. Vs. UOI reported as 2012 (282) ELT 481 (Bom) vide order
dated 29.03.2012 dismissed a WP No. 3262/11 of the petitioner and upheld the
rejection of rebate claim as time barred in terms of section 11B of Central Excise Act
1944. Hon'ble High Court has observed in para 11 & 12 of its judgement as under:-
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"1, Finally it has been sought to be urged that the filing of an axport promotion
copy of the shipping bill is a requirement for obtaining a rebate of excise duty. This

- has been contraverted in the affidavit in reply that has ‘been -filed in these

proceedings by the Deputy Commissioner (Rebate), Central Excise. Reliance has

-been placed in the reply upon Paragraph 8.3 of the CBE &:C. Manual to which a

 reference has been made above, and on a Trade Notice dated 2:June 2004 which is

issued by the Comm/'sganer of Central Excise ‘end Customs Paregraph 8.3 of the
Manual makes it abundantly clear that what is reguired to be filed for the sanctioning
of a rebate claim is, inter alia, a self-attested copy of the shipping bill. The affidavit
in reply also makes it clear that under the Central Excise rules, 2002 there are two
types of rebates: (i) A rebate on duty paid on excisable goods and (i) A rebate on
auty paid on material used din the manufacture or processing -of such goods. The
first kind of rebate is governed by Notification No. 19/2004 dated 6 September 2004,
In the case of the rebate on duty paid on exdsaa/e goods, one o)f the documents
required Is a self-attested copy of the shipping bill. For the second kind of rebate a
self-attested copy of the export promotion copy of the shipping bill is required,
Counsel appearing on behalf of the petitioner sought to rely. upon a Notification
Issued by the Central Board of Excise and Customs on 1 May 2000. However, it is
abundantly clear that this Notification predates the Manua/ whfch has been issued by

the Central Board of Exdse and Customs. The reqwrement of the Manua/ s thatitis

an/y a se/f-aztested copy af the shlpp/ng bl/[ that i /s required to be filed together with
b‘7e claim for rebate on duty pa/d on exasab/e goods exported.

12. . For the aforesaid reasons, we hiold that the authorities below were justified in
coming to the conclusion that the petitioner bad filed an application for rebate on 17
July 2007 which was beyond the pericd of one year from 12 February 2006 being the
refevant date on which the goods were exported. Whefe the statute provides a
period of limitation, in the present case in Section 118 for a claim for rebate, the
provision has to be complied with as a mandatory requirement of law,”

In view of above position, the rebate claim filed after one year's time

stipulated under section 11B of Central Excise Act, 1944 read with Rule 18 of CEAR
2002 is clearly hit by time limitation clause and cannot be entertained at all. As such
it is rightly rejected and Government do not find any infirmity in the impugned
Order-in-Appeal upholding the rejection of said claim as time barred.
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12.  The revision application is thus rejected in terms of above.

1D CAa AvdAavadd
19. QU VUi CU.

: (D.P. Singh)
Joint Secretary to the Govt. of India
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