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Order No. . |4/ /13-ox dated 22.022013 of the Government of India, passed
by Shri D. P. Singh, Joint Secretary to the Government of Indza, under section 35
EE of the Central Excise Act, 1944.

Subject :  Revision Application filed,
- under section 35 EE of the - Central Excise
Act, 1944 against the Order-in-Appeal No.
M-I/RKS/02/2010 dated 22-11-2010
passed by Commissioner of Central Excise,

(Appeals), Mumbai-1.

Applicant :  M/s Biyani Impex Pvt. Ltd.,
Surat.
Respondent :  Commissioner of Central Excise,
Mumbai-I.
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ORDER

‘ ThlS ‘revision application is filed by the applicant M/s Biyani Impex Pvt. Ltd.,
Surat against the Orders-ln-AppeaI No. M-I/RKS/02/2010 dated 22-11- 2010 passed
by Commissioner of Central Excise (Appeal), Mumbai-I, with respect_to Order-in-

pY 4

Original passed by the jurisdictional Assistant Commrssroner (Rebate), Central -

Excise, Mumbai-I.

2. The bnef facts of the case are that M/s Bryam Impex Pvt. Ltd., has filed a
rebate dalm wrth this ‘office 'in respect of duty paid on the goods manufactured by
M/s Kirtlda Si!k Mllls Surat Orj ‘;‘i'frutrny of the said claim it was observed that Duty
Payment Certlﬁcates were not been submltted |n this case. Hence, Deficiency Memo

Cum Show Cause Notrce cum Call for Personal Heanng was issued and apphcant was
Duty Payment. Certrﬁcate requested to subm:t \|n tamper proof sealed cover A copy'

Commrssioner (Appeals), who re;ected thesame

4. Being aggneved by the |mpugned Order-ln-AppeaI the apphcant has filed this

 revision application under section 35 EE of Cen Excrse Act, 1944 before Central

Government on the following grounds

4.1 The applicant submits that it is the finding of the Commrssroner (Appeals) in’

4 para 10 of his order to the effect that - "In this case, there is no dispute regarding

export of goods in question” Thus, primary first condition have been complied with
‘and there was no reason to reject rebate claims and therefore the order of the
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Commissioner (Appeals) is patently bad in law and reqdired to set aside in the

interest of justice.

42 Tt is the finding of the Commissioner (Appeals) in para 10 that - "However, I
find that applicant have failed to produce necessary documents to substantiate their
claim for duty paid character of the goods exported" In this connection, the
applicant submits that in para 5(b) of his order, the submission of the applicant is
that - "The goods were procured from Mis. Kirtida Silk Mills on payment of duty and
the same were reflected in returns submitted by the said processors and hence, the
adjudicating authority is improper." The Commissioner (Appeals) have not given any
finding on this point and without appreciating.the evidences on record that the
goods exported were duty paid, he came to conclusion on the basis of the finding of
the adjudicating authority and rejected the appeal which is absolutely illegal, unjust,
improper and against the provisions of the guidelines for sanctioning rebate claims.
In view of this, the order of the Commissioner (Appeals) is unjust, unfair and illegal
and therefore the said order is required to set aside in the interest of justice.

43. The Commissioner (Appeals) have failed to appreciate that as per the
guidelines for rebate claims, the range superintendent is required to
submit/forward duty payment certificate after verifying the monthly returns of the
processors to the rebate sanctioning authority which the said authority failed to do,
but, the same cannot result into adverse order for rejection of rebate claims as the
said act is beyond the control of the applicant. Thus, the finding of the adjudicating
authority for rejection of rebate claims was absolutely incorrect and therefore also
the said order is reduired to set asidé in the interest of justice.

44 The Commissioner (Appeals) in para 11 have referred to the judgment of
Gujarat High Court in the case of Sheela Dyeing is not applicable to the
exporter and is applicable only to the manufacturer/processor for reasonable stepé
under Rule 7(2) of Cenvat Credit Rules, 2002 and the same is not applicable to
merchant exporter. In view of this, the said finding cannot resulted into rejection of |
the rebate claims.



E.No. 195[94[1;—RA on

4.5 The Commissioner (Appeals) in para 12 & 13 have relied upon the Supreme
Court  judgment in the case ~of Afloat Textile India‘ Pvt. Ltd. which is not
applicable to the applicant at»‘a‘ll as the Commissioner (Appeals) himself have given
clear finding in para 10 that - " In this ‘case, 'there is no dispute regarding export of
the goods 'in “question.” In ‘view of thls, adverse fi ndlng of the Commissioner
(Appeals) which is not appllcable to the appllcant has no place inlaw.

4.6 The lower authorities have ‘delayed the legitimate rebate claims of the
applicant since September/October—ZOOS for no reason and therefore the
appllcant may please be granted/awarded rnterest on completlon of three months
period from the' ﬁlmg of the said” rebate clarms as’ consequentral relief which is the
mandatory nght ‘of the applrcan 'In wew of thrs ‘while allowmg the appeal with
consequentral rellef the rnterest may please be awarded in'the’ mterest of Justlce

5. Personal hearrng scheduled in thls case was schedules on 12-10-2012 &
20-12-2012. Heanng was attended by Ms. r Kamble advacate on behalf of
~ the applrcant who rerterated"th '*grounds of Revnsron Applrcatron “Shri P.K. Bohra,
Dy. Commlssroner attended hea ”:‘on behalf of 'respond _“t“‘department and stated
that Order—m—Appeal bemg legal and proper may be upheld R W

6. Gove’fiff ment has carefully gone through the relevant case records ancl'
perused the lmpugned Order- n-Orlglnal and Order—m-Appeal ’ \ o

7. Govemment observes that the original authority re]ected three out of four rebate
claims ﬁled by the applicant on the grounds that they failed to submit duty payment
certificate. Commlssroner (Appeals) upheld lmpugned order-m-onglnal Now, the
appllcant has filed this revision applrcatlon on grounds mentioned in para (4) above.

8. Govemment notes that in thrs case rebate claim is re]ected for want of duty
payment certlﬁcate. Applicant has contended that export of goods is not in dispute



and duty payment certificate was to be supplied by range superintendent and therefore
rebate claim may be allowed. |

9. In this regérd the relevant provisioh of Notification and instructions regarding
filing of rebate claim along with requisite documénts may be peruSéd to understand

the issue.

9.1 Para 8.2, 8.3 and 8.4 of part I of Chapter 8 of CBEC Excise Manual of
Supplementary Instructions stipulates as under:-

" 82 It shall be essential for the exporter to indicate on the AR.E. 1 at the time of
removal of export goods the office and its complete address with which-they intend-to file
claim of rebate. :

83  The following documents shall be required for filing dlaim of rebate:

(i) A request on the letterhead of the exporter containing daim of rebate, A.R.E.
1 numbers and dates, corresponding invoice numbers and dates amount of

- rebate on each A.R.E. 1 and its calculations,

(i)  Orginal copy of the AREL,

(iii)  Invoice issued under rule 11,

(iv)  Self attested copy of shipping bill, and

(v)  Self attested copy of Bill of Lading.

(vi)  Disclaimer Certificate [ in case where daimant is other than exporter]

84  After satisfying himself that the goods cleared for export under the relevant A.R.E.1
applications mentioned in the daim were actually exported, as evident by the original and
duplicate copies of A.R.E. 1 duty certified by Customs, and that the goods are of ‘duty-paid’
character as certified on the -triplicate copy of A.RE.1 received from the Jurisdictional
Superintendent of Central Excise (Range Office), the rebate sanctioning authority shall
sanction the rebate, in part or full. In case of any reduction or rejection of the claim, an
opportunity shall be provided to the exporter to explain the case and a reasoned order shall
be issued.”

9.2 Para 3(b) of Notification No. 19/2004-CE/(NT) dated 06.09.2004 issued under
Rule 18 of the Central Excise Rules, 2002, envisage as under:-

"3(b) Presentation of claim for rebate to Central Exdse:-

0] Claim of the rebate of duty paid on all exasable goods shall be lodged along
with original copy of the application to the Assistant Commissioner of Central
Excise or the Deputy Commissioner of Central Excise having jurisdiction over

5
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the factory of manufacture or warehouse or, as the case may be, the
- Maritime Commissioner;

(i) The Assistant Commissioner of Central Exdse or the Deputy Commissioner of
Central Excise of Central Excise having Jurisdiction over the factory of
manufacture or warehouse or, as the case may be, Maritime Commissioner of
Central Excise shall compare the duplicate copy of application received from
the officer of customs with the original copy received from the exporter and
with the mplmte copy received from the Central Excse Officer and if
satisfied that the claim is in order, he shall sancbon the rebate either in whole
orin part “

9.3 As per these statutory provisions{ and procedure prescribed under Notification
No. 19/2004-CE/(NT) dated 06.09.2004 the goods shall be exported on the
apphcahon ARE-1, directly from the factory or- warehouse The ARE-1 form, an
apphcatron for removal of excisable goods for export is presented by the exporter to
Superintendent Central excise for goods rntended for export who shall verify the
identity of goods mentloned in the appllcatlon and the particulars’ of duty paid or
payable and if found in order shaﬂ aﬂow clearance and seal each package or the
container in the specrfed manner\and endorse each copy of the apphcatron (ARE-1s)
in token of having done the examination of goods. Th
Of ARE-1 will e handed over to exporter who will present the s2 ;
The triplicate copy.of application will be sent tothe ofﬁce wrth whom rebate clalm is
to be filed. On amval at place of export the goods shall be presented to customs
together wrth orrginal dupllcate and quadrupﬁcate (optlonal) copres of the ARE-1
apphcatlon The ( om‘s who shall examlne the consrgnments wnth the partlculars
as cited in the’ applrcatlon and if they ﬁnd that the same are correct and exportable
A in ac’cotdance mth Iaw shai! allow export thereof and certrfy on the apphcahon that'
¥ thé"goods have :been duly exported crtrng the Shrpprng Bill number and date & other
particul‘ér’s Qﬁ,éxport The Customs officers shall return the original copy of the ARE-1 -
“to the exporter and forward: duphcate copy of ‘ARE-1 either by post or by handing
over to the exporter in a tamper proof sealed cover to the officer specrﬁed in the
ARE-1 apphcatron The rebate sanctioning authority shall compare the duplicate copy
of ARE-1 received from Customs wlth original copy of ARE-1 received from exporter
and also with Triplicate copy of ARE-1 received from Superintendent of Central

Excise and if satisfied that claim- is in order, he shall sanctron the claim either in
whole or in part.

ongrnat and duplrcate copres
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10. In this case the triplicate copy of ARE-1 does not have a duty payment
certificate Rather range superintendent of Central Excise, has remarked as ‘duty
payable’. So it is clear that duty was not paid. Applicant was specifically asked to
submit duty payment certificate but he has failed to submit the same tilt date. So the
duty paid character of exported goods is not proved which is the fundamental
requirement for determining admissibility of rebate claim under rule 18 of Central
Excise Rules 2002. Therefore lower authorities have rightly rejected the said rebate
claims. Government finds no infirmity ih the impugned Order-in-Appeal and

therefore upholds the same.
11.  The revision application is rejected being.devoid of merit. .

12.  So, Ordered.

e

(D.P. Singh)
Joint Secretary to the Govt. of India

M/s Biyani Impex Pvt. Ltd.,
5101, B Wing, 3™ Floor,
Raghukul Market, Ring Road,

Surat.
ATTESTED

(wrran i
weraw argwa/Assistant CommispoRel
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141 /13-CX dated 22.02.2013

Copy to:

. The Commissioner of Central Excise, Mumbai Zone-II, 3"* Floor, Utpad
- Shulk Bhawan, Plot No. C-24, Sector—E Bandra Kurla Complex, Bandra

T IEaAF\  RAL .-..;-.-\ ANA A4

Lady), Muntuai=-tuy uo.l.
4

. The Commussnoner of Central Excise (Appeals) Mumba: Zone-II 3"’

Floor, Utpad Shulk Bhawan, Plot No. C-24, Sector—E Bandra Kurla
Complex, Bandra (East), Mumbai-400 051. <

. The Asstt. Commussnoner CentraI Exc:se(Rebate),Mumba:—l Mehar

Building, Bombay Garg, Chopatty, Mumba|-400007

‘4. M, Deepali Kamble advocate, C/o. M/s Buyanl Impex Pvt. Ltd., 5101,
B Wing, 3 Floor, Raghukul Market Ring Road, Surat.

S PS to JS(RA)

A Giiard Fuln

N NACAAE N 1

7. :Spar'e Copy

ATTESTED

3

(BHAGWAT P. SHARMA)
OSD (REVISION APPLICATION)
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