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F.No. 373/307/DBK/14-RA
GOVERNMENT OF INDIA
MINISTRY OF FINANCE
DEPARTMENT OF REVENUE
(REVISION APPLICATION UNIT)

14, HUDCO VISHALA BLDG., B WING
67 FLOOR, BHIKAIL CAMA PLACE,
'~ NEW DELHI-110 066

Date of Issu.e..g.f.z_/é ; / L

ORDER NO. 14[2.{315-5’:)( DATED 19.06.2015 OF THE GOVERNMENT OF INDIA,
PASSED BY SMT. RIMIHIM PRASAD, JOINT SECRET, ARY TO THE GOVERNMENT OF

INDIA, UNDER SECTION 129 DD OF THE CUSTOM ACT, 1962

s Revision application filed,~under-Section 129 -DD-of -the-

ubject
Custom Act, 1962 -against the order-in-appeal No.CMB-
CEX-000-APP-065/2014 dated 5.06.2014 passed by the
Commissioner of Customs (Appeals), Coimbatore
Applicant : M/s Perel Ritz, Tripur.
Respondent Commissioner of Customs, Central Excise & Service Tax,

Coimbatore.
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._."24 GZ ZGIE} v‘r e Sh;pping ,

F.No.373/307/DBK/14-RA
Order No.14/2015-Cus dtd.19.05.2015

ORDER p

~ This revas;on apphcatlon is filed by M/s. Perel Rla Tnpur (herem after referred

to as the applicant) against the Ordﬂr—zn—Appea[ No. CMB- CEX OOG-APP 005/2014

- dated 5. Oo 2014 passed by the Commlssrmﬂr of Customs Centraf Excsse & se“wcer ;

}Na 5@&1 The applfcant hact [IfE'd the BRCS for

[ shippmg ’Ehrough the QHA durmg April ZGIEJ itself. I=urther on receipt of the show,_'"
: cause notice the applrcant submstted Nagaalve Cerflf' cate dated 2? 12 2012 1ssueci by :

- ;
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the Chartered Accountant as stipulated in Circular No. 5/2009 Cus. dated 02.02.2009.
on 11.1.2013, duly acknowledged by the Superintendent, Air Cargo Complex which
certifies that no amount is pending realization for the exports made for the half year
ending 30.6.2010. Hence it is submitted that applicant had submitted the required
documents during April 2010 itself and also on 11.01.2013 which establishes the
realisation of the sale proceeds within the time limit. The Adjudicating Authority
passed the impugned Order- in - Original without examining the factual position and
without causing necessary verification of the records available with his own office and
without observing the principles 'uf-natural justice by granting the Personal Hearing
hefore the case is decided. Precisely, the orders have been passed in gross violation

of the principles of natural justice and without verifying the records of his own office.

42 In this case as per the order in original the show cause notice was issued on
78.03.2012. The required documents evidencing the-rea_ﬁza'tion of sale proceeds were
filed on 11.1.2013. The orders have been passed on '08.01,2014 'stéti’ng that the
applicant di d not appear for the personal hearing in spite of offering enough chances.
This is ractually incorrect and the appellants never received any intimation for
personal hear}r'g Hence the ordars have been passed nﬂariy a“ter one ard half year
from the date of show cause notice. While taking up any issue for a final decision,
that too'after one and half years in all falrness, the appl icant should have been
extended an opportunity to explain their stand or to file the documents if any
required once again if the'd'ocumenfs- already filed are not traceable in the office of

the Adjudicating Authority for which the appellants cannot be held responsible.

4.3 tis also subm{‘cted tha’t deciding any cacc without even orrermg chances of
Personal hearmgs is in gross v10la1' ion of the prmczples of natural }usuce Tt is also not
out of piace to mention that the entire adjudication procendlngs have been ini ftiated
and completed in haste and without verifying the factual position and records of the
respondent’s office which is evident from the facts mcntloned above. From the
finding portlon of the order in ongmal it Ieads to suggeqt that Personal Hearings
were offered but none represented. Ih!S is unbehevahle in view of the fact that the
applicant have never changed the address and all letters are being recelved by them

and there was no instance of non Receipt. In the instant casg, how the Order of

~
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recovery was sent by RPAD has been recetved by the apphcant in fime? A mé“e

phone caf} wouid have been s.zﬁ'" crent to recnwe the notlce or any m’cimatxon In the

" mstant case it [s evrdenf that no such efforts ‘have bee en tap(en ' _therg MJ_EI_S no
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6. Government has carefully gone through the relevant case records available in

case file, oral & written submissions and perused the impugned Order-in-Criginal and

Orders-in-Appeal.

7. Government observes that the applicant was initially granted drawback for
exports made by them. Subsequently, show cause notice was issued to the applicant
for recovery of already sanctioned drawback on the ground that applicant failed to
produce the evidence for realization of export proceeds in respect of impugned
exported goods for wh[ch they were allowed drawback v hin the period allowed
under Foreign Exchange Management Act, 1999 read with Regulations 2000 and para
2.41 of Export Import Policy 2004-2009 including any extensions of such period
granted by the Reserve Bank of India. Later on, the original authority vide impugned
Order-in-Original confirmed the demand for rrecovery of already sanctioned drawback
along with interest payabie under Rule 16 (A) Sub rule (2) & (3) of Customs Central
Excise Duties and Service Tax Drawback Rules 1995 read with section 75 of the
Customs Act, 1962. Penalty was also imposed on the applicant in terms of section
117 of the said Act, ibid. Commissioner (Appeals) upheld the impugned Order-In-
Original. Now, the app licants have filed this Revision App ication on grounds

“mentionad in para (4) above.

8. Government notes that in this case the demand of already availed drawback
was confirmed since the appllcam failed to submit Bank Reailza-.aon Certificates as
proof of realization of foreign exchange within the stipulated time limit. The applicant
contended that they have submitted Bank Realization Certificates as well as negative
certificate of the Chartered Accountant In accordance with the CBEC circular No.
5/2009-Cus. Dated 02.02.2009. In view of rival contention, Govémm—ent now

proceeds to examine the issue in the context of submission of the applicant vis-a-vis.

the statutory position.

8.1 The original authority confirmed the demand of drawback avalled by the
applicant on the ground that the applicant failed to produce proof of realization
within stipulated time limit. On the contrary, the applicant has stated that they have

submitted negative statement of Chartered Accountant Certificate in accordance
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with CBEC's Circular No. 5/2009- Cus. dated 02.02. 2009. The re‘evant paras of the

said c:rcuiar are reproduced as undar e

u : ¢ : o o {

2 In terms of the pro visions of Secrfon 75 {1 ) of the Customs Acr 1967 reac:f Wfl'f? sub-rule 164
(1) of the Cusfoms C'@nfra/ Exdise Dm‘;es and Serwce Tax Drawbem Rufes I 995 wﬁere an amount of :
drawbad( ﬁa.‘_‘sjfﬁée}z paid to an eﬁfpo{—‘;éﬁrbgt'é&é‘%éfg}gkdc{;ée&sf;f respect of such

i

expon‘ gaods have ﬁo{‘

e been reaﬂzed mz‘ﬁf the f/me a&’oWed Under the Fb fgﬂ_Exchan"e Manag

 shipments which remain outst

'Aa— (FEMA}, z999 :

_mg beyond_-th: prescnbed Ezmit _mcfud;ng__the-
T -
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extended time, if any, allowed by the authorized dealer/RBI on a 6 monthly basis.
Such certificates are to be forwarded before 7 day of January & July in respect of
exports, which become due for realization in the previous 6 months in terms of para
5 (d) of the above circular. The said circular in terms of para 7 has been applied
retrospectively only in respect of all the drawback shipping bills having LEO dates
from 1.1,2004 to 31.12.2007 ( separately for each month) period & was required to
be submitted within 4 months from issue of the circular. In the present Case,
Government finds that the goods were exported on 24.02.2010, while Chartered
Accountant’s Certificate dated 27.10.2012 issued after two and half years from date
of impugned export. The . Certificate states that export proceeds for exports
shipments made during the period 01.01.2010 to 30.6.2010 have been received, but
fails to give the details and date of receipt of such remittances. As such, the applicant
failed to comply with requirements of said circular. Further, Government notes that
the said circular does not give dispensation from production of Bank Realization
Certificates as proof of receipt of export proceeds. In this case, the applicant has
submitted copy of export collection payment advice dated 08.04.2010 of State Bank ‘
of India, Tirupur, and not copy of Bank Realization Certificate in the manner and the

format as prescribed by the DGFT. There is no relaxation from submission of BRC in

said format.- Under-such Circumstances, - the -drawback- availed -by _the applicant.is - -

liable for recovery in absence of submission of proof of foreign exchange realization,

within the stipulated time limit.

8.3 Government further notes that it is a statutory requirement under Section 75
(1) of Customs Act, 1962 & Rule 16 A (1) of Customs, Central Excise & Service Tax
Drawback Rules 1995, read with Section 8 of FEMA 1999 read with regulations 9 of
Foreign Exchange Management (Export of goods & Services) Regulations 2000 &
para 2.41 of EXIM policy 2005-2009 that export proceeds need to be realized within
the time limit provided there under viz 6 months in this case subject to any extension
allowed by RBI. As discussed above, the applicant has failed to fulfill their statutory

obligations. Therefore the order for recovery of drawback claim along with interest &

penalty cannot be faulted with.

e In view of above position, Government finds no infirmity in the impugned

Order-in-Appeal and hence, upholds the same.
7
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10.  The revision application is therefore, reje&ted being devoid of merit.

11.% .50, -orderéd, :

L (RIMJHI \ PRASAD}
_‘Iomt Secretary to the Government of Ind]a

M/s. Peref Rit:
~ No.56, Ray_‘ p
15t Street Trrpur—

64160 1
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GOI ORDER NO. 14/2015-CX DATED 19.06.2015

Copy to:
1. The Commissioner of Customs,Central Excise & Service Tax, Coimbatore.

2. The Commissioner of Customs, Central Excise & Service Tax (Appeals), 6/7

A.T.D. Street, Race Course Road, Coimbatore-641018

3. The Deputy Commissioner of Customs, Inland Container Depot, Concor

Tripur.

4. RA Associtates , No. 59 (First Floor), 30 Feet Road, Near Kamaraj Statue,

Krishnaswamy Nagar, Ramanathapuram, Coimbatore 641045

\W File.
6. PAto ]S (RA)

7. Spare Copy

ATTESTED

'

(B.P. Sharma)
0SD (Revision Application)






