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- ORDER

This revision applicatiqﬁ jjs‘ﬁled by Alpha Laboratory Ltd., Indore against
the order-in-appeal No.IND/CEX/OOQ/Agp/213/11 dated 31.05.2011 passed by
the Commissioner of Central Exclse(Appeals) Indore with respect to order-in-
original passed by the Assistant Commissioner of Central Excjse Division Indore.

2. Brief facts of the cases are as under:

2.1 The applicant vide ARE-1 No.183 dated 7.9.2010 have cleared the goods
for export of payment of duty, under rebate claim in terms of Rule 18 of Central
Excise Rules 2002 On getting proof of export, the applicant fi Ied rebate clalm of
duty paxd on finished goods amounting to Rs. 322330/- along wnth the necessary
documenB The original authority observed that the applicant was clearing the
goods for domestic clearance by paying duty @4% under Notification No. 4/2006-
CE dated 1.3.2006, which prescnbes effective rate of duty as 4% (in the case of
P.P. Medlcaments), whereas they were clearing the goods for export by paylng
higher rate of duty under Notification No. 2/2008-CE dated 1.3. 2008, at rate of
duty of 10% advaloram only to avail higher amount of rebate. Accordingly, the
adjudicating authority vide impugned order has sanctioned claim amounting to
Rs.128932/- to the 'applicfant in cash and balance amount of Rs.193398/- was
allowed to be refunded by way of re-credit in their Cenvat Credit Account.

3. Being aggrieved by the orders-in-original applicant filed appeal before
Commissioner (Appeals) who rejected the appeal.

4, Being aggrieved by the impugned order-in-appeal, the applicant has filed
these revision applications under Section 35 EE of Central Excise Act, 1944
before Central Government on the following grounds:-



F.No. 195/735/11-RA

41 It was argued before the Commissioner (Appeals) that the Assistant
CommisSioner has violated the  principles of Natural Justice by not issuing the
show cause notice. The primary purpose of the show Ca.usernotice in law is to
put the aggrieved party on notice of facts and necessary. ingredients of a charge
so as to enable him to effectively meet-it and- this:iis; one of the cardinal”
PRINCIPLES. OF NATURAL JUSTICE."- Issuing of. a:show.cause notice is a pre-
requisite for initiation any legal proceeding. In this regard the applicant relied on
Hon'ble Supreme Court judgment given in the case of Ramana Dasaram Sheety
Vs. The International Airport Authority of India and others reported in AIR 1974
S.C. page 1628. |

4.2 The applicant further a‘l"g.ued before the Commissioner (Appeals) that the
applicant had removed their final product in domestic tariff area for home
consumption on payment of 4 % duty by taking benefit of exemption notification
No. 4/2006 ',d_at'ed 1.3.2006, whereas at the same time they have paid duty at
the rate of 10.30 % by claiming»béneﬂt of exemption notification No.2/2008-CE
dated 1.3.2008 on the goodé’ exported under the claim of rebate of duty paid
through Cenvat account which is not permissible as per Central Excise Law. The
Assistant Commissioner further held that if the applicant felt that the exemption
under notification No.2/2008 dated 1.3.2008 is more beneficial to- them they

should have followed the same even for the payment of Central Excise Duty on

DTA clearance. This finding of the Assistant Commissioner is totally wrong. This
is because, at Serial No. 21 of exemption notification No. 2/2008-CE dated
1.3.2008 Chapter 3004 is specified mentioning applicable rate of duty as 14% .
This notification was further amended vide Notification No. 58/2008 dated
7.12.2008 mentioning applicable rate of duty 10%. This Notification No. 4/2009-
CE dated 24.02.2009 prescribing rate of duty 8%. Again this basis Notification
No. 2/2008-CE dated 01.03.2008 was amended vide Notification No. 6/2010-CE
dated 27.02.2010 prescribing rate of duty @ 10%. This being so as per
Notification No.2/2008-CE dated 01.03.2008 as amended effective rate of duty
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during September 2010 was-10"% adv. and- as such the applicant have correctly
paid duty @ 10% and have claimed rebateof duty paid on goods exported.

43 It was further argued that the adjudicating order refers to another
Notification No. 4/2006-CE dated01.03:2006 as'amended prescribing effective
rate of duty @ 4% which: also coversthé gaeds manufactured by -th"é applicant
and it is desired by the D'epartmeht.fthét"ithé duty ought to have been paid at this
reduced rate on goods exported'lah‘d not @10% as prescribed vide Notification
No.2/2008-CE dated 01.03.2008 as amended. This contention of the Department
is not correct as per law. This is because exemption Notification No. 2/2008-CE
dated 01.03.2008 as amended was issued under delegated Iegis;lature power and
have full statutory force. This being so Aexcise .:depéri:ment is stopped‘ from
contending that the applicant cannot pay duty @ 10% by using this Notification
~and pay less duty @ 4% as per Notification which is beneficial to them. Excise
Department/Authorities have no jurisdiction to direct or force assessee to follow
a particular Notification which is beneﬁéiél: to revenue. The order itself is without
jurisdiction as no such power has been conferred on the authorities to raise such
issue at the level when rebate claim is filed under Rule 18 of Central Excise
Rules. The entire claim of the rebate has to be paid in cash.

4.4 The Applicant further argued before the Commissioner (Appeals) that the
finding of the Assistant Commissioner that the applicant cannot avail the benefit
of both the exempted notification simultaneodsly; is totally wrong. In support the
Assistant Commissioner had relied on Apex Court’s JUdgment given in the case of
Indian Petro Chemicals case reported in 1997(92) ELT 13 (S.C.). He further
relied on Modi Xeros’ case reported in 1997 (94) E.L.T. 139 and Parashuram
Cements case reported in 2009(238) ELT 196 (Tri. Del). The fact of the above
mentioned judgments are totally different and, therefore, cannot be relied in the
applicant's case. It was further argued before the Commissioner (Appeals) that
the same Assistant Commissioner Mr. Vishwanath in M/s Plethico
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. Pharamacuticals case, a company manufacturing the same p[pgucts as that Qf

« .1+ the applicant, has allowed the rebate claim of the said congfanx!%when,they had

. " exported the goods by paying 10% of duty under ,Notiﬁgqg;{gg_,;uo.Z/gqoig dated
. 1:3.2008. T

=" 4.5 As per rule 18 of the 'rules’ itself rebate of duty paid.on excisable goods

exported may be granted by the Central Govt. Now what is the meaning of, ‘duty
paid on excisable goods'. As per rule 4(1) of the 'rules’ _says, "every person who
produces or manufactures any excisable goods shall pay the duty leviable on
such goods in the manner provided in rule 8 or under any other law" This rule
provides that every person engaged in the manufacture of excisable goods, can
remove the goods from his factory only after payment of duty leviable on such
goods. :

As per rule 2(e) of the 'rules’, 'duty’ means the duty payable under Section 3 of
the Central Excise Act, 1944. Further, as per Section 3(1)(a) of the Central Excise
Act, 1944; '

"There shall be levied and collected in such manner as may be'prescribed a duty
of excise on all excisable goods which are produced or manufactured in India,
as,. And at rates set forth in the first sch_edule to the Central excise Tariff Act,
1985.”

The rate of duty set forth in the first schedule to the Cehtral Excise Tariff Act,
1985 is termed as Tariff Rate of duty and practically it may be seen that payment
of duty is not effected as the tariff rates but duty is paid at the effectivé rates set
forth by the Notifications issued for this 'purpose.

4.6 Though the Central Excise Notification Nos. 2/2008, 58/2008, 4/2009 and
6/2010 are issued under the powers of Section 5(A)(1) of the Central Excise Act,
1944, which empowers the Central Govt. to exempt excisable goods of any
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description from the whole or any party of the duty of ‘Excise leviable thereon.
““However, it can be seen that by Notification No. 6/2010-CE dated.27.02.2010,
- "thé rate of‘duty set forth in the first schedule of Central Excise Tariff Act, 1985

" was-enhanced from 8% to 10% Advaloram. It simply means that the standard
7 < rates of éxcise duty of tariff rates are changed by the: Central Govt. by issuing
' "% 7 INotifickition under the powers of Section5A(1) of the. Central Excise. Act, 1944, At

" ‘the same time effective rates of duty on all excisable goods are: also-effected by

the Central Govt. through the Notification which are also-issued under the
powers of Section 5A(1) of the Central Excise Act, 1944. In view of this there is a
clear distinction between the Notifications which are issued to set forth the rate
of duty in the first schedute of Central Excnse Tanff Act 1985 and the
notifications which are |ssued for prescribing effectlve rates or duty on exusable}
goods, even though these notifications are issued under the powers of Section
SA(1 Jof the Central Excise Act, 1944. |

4.7 Hon'ble Supreme Court in their judg‘ments dated 07.05?.96 in
“C.A.N0.8762 of 1992 in case of CCE & Others V/s. Union of India (with Civil
Appeals Mps/1965/86, 1966/86, 2328/86, 1059/81, 2393-2409/80, 1052/81,
285/88, 2155/87, 1415-16/86, 2178/95, 8263/95 and Civil Appeal Nos. 8748 &
7852 of 1996) has clarified that 'duty payable' is the duty paid after taking full
effect to the existing exemption notiﬁcations.‘ Thus in the present case duty
‘payable is the duty payable after giving effect to the Notification No. 4/2006-
CE dated 01.03.2006 as amended, which is the proper . Notification ‘for
prescribing ‘ effective rate of duty to the products of the applicant and the
applicant are aiso paying duty under this Notiﬁcatibn for domestic clearances.

5. Personal hearing was scheduled in this case on 7.11.12, 20.2.13 and

15.10.13. Nobody appeared for hearing. Hence, Government proceeds to decide
the case on the basis of available records. |
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6. Government has_ carefully gone through the relevant case records and
perused the lmpugned orders-m-onglnal and orders-in-appeal.

SUSIES e . ‘;.;:v’:i-“ :
7. Governmentwobserve,sftba;t original authority restricted rebate claim to the
extent of:,dg;ty payable @4% and allowed recredit of balance amount in their
cenvat;credit.account on the ground that duty was required to be paid on export
clearapce also @4% under Notification No.4/2006-CE dated 1.3.2006 and not at
the higher rate of duty @10% under Notification N0.2/2008-CE dated 1.3.2008.
Commissioner (Appeals) upheld impugned order-in-original. Now, the applicant

has filed these revision applications on grounds mentioned para (4) above.

8. It is observed that Central Government issued Notification No.2/08-CE
dated 1.03.08 which has an effect of reduction in general rate of Central Excise
Duty on various products from 16% to 14%. Thereafter‘ this notification was
amended by Notification No. 58/08-CE dated 7 12. 08 reducing the said general
rate from 14% to 10% Vide Notification No. 4/09-CE dated 24.02.09, said
Notifi catnon 2/08-CE was further amended to reduce the general rate of duty
from 10% to 8%which was further amended by Notification No. 6/10-CE dated
27.02.10 to enhance the said general rate of duty from 8% to 10%.
Pharmaceutical drugs and medicines fal\ling under Chapter 30 of First Schedule to
Central Excise Tariff Act, 1985 covered under serial entry No. 21 of table to
Notification No. 2/08-CE dated 1.03.08 as amended, attracted general tariff rate
of duty @10%. At the same time the Notification No. 4/06-CE dated 1.03.06
providing for effective Nil rate of duty was amended vide Notification No. 4/08-
CE dated 1.03.08 by inserting Sr. No. 62A, 62B, 62C, 62D & 62E for CETH 3001,
3003, 3004,3005 & 3006(except 3006.60 & 3006.92) prescribing effective rate of
duty @8%. The Joint Secretary (TRU) vide his DO Letter No. 334/1/2008-TRU
dated 29.02.08 had stated that the excise duty on drugs and pharmaceutical
products falling under Central Excise Tariff Head'ings (CETH) No. 3001, 3003,
3004, 3005 & 3006 ’(except 3006.60 and 3006.92) was reduced from 16% to 8%
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. .and thus general effective rate for all goods of Chapter 30%W4& now 8%.
Thereafter, .said ‘Notification No. 4/06-CE was amended vide Notification”No."
-58/08-CE:dated 7.12.08 where under effective rate of duty was reduced t0'4%
which was prevalent during the period when said exports were made. o

IS _,;[.'»';j:’ Poooa o e
[Reiss) b

- ©:8.1 - The:doint Secretary (TRU) CBEC in his D.O. Letter DOF Nb. 334/1/2008-
TRU dated 29.02.08 explained the changes made in excise and custems duties -
through Finance Bill, 2008 introduced in Lok Sabha on 29.02.08. In para 1, 2 &
3, he informed as under:- |

"1. Central Excise
2. General Cenvat Rate (Nobf cgagn No. 2/2008-CE)
2.1 The general rate of exase auty (CEN VAT) has been reduced ﬂ'om 16% to
.. 14%. This reduction applies to all goods that hitherto attracted this general rate
of 16%. In some cases, a deeper reduction has been made, the details of which
are indicated in the subsequent paragraphs. These changes have been carried
out-by notification. The other ad volorem rates of 24%, 12% and 8% have bee
retained., ‘ ,
2.2  Since the reduction in the general rate has been carried out by
notification, the possibility of the same product / item being covered by more
than one notification cannot be ruied, In such a situation, the raté beneficial to

the assessee would havé to be extended if he fulfils the attendant conditions of
the exemption.

3. Drugs and Pharmaceuticals

3.1  Excise duty on drugs and pharmaceuticals falling under Heading Nos.
3001, 3003 (export Menthol crystals), 3004, 3005 and 3006 (except 3006 60 and
3006 92 00) has been reduced from 16% to 8%. Thus, the general effective rate
for all goods of Chapter 30 is now 8%. However, certain specified items such as
life saving drugs continue to be fully exémpt. Excise duty has been fully
exempted on Anti-AIDS drug ATAZANAVIR, and bulk drugs for its manufacture.”
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The Joint Secretary (T RU) ¢ CBEC has made it amply clear that reduction in
General Tariff Rate has beenfevamed out by Notification and therefore there could
be a possibility of same item Qemg covered by. two notifications and dlrected that
the rate beneficial to assessee.- may +he extended In the instant case, the
applicant has availed both-the rates of duty, which is not allowed in TRU letter.

‘Here basically the issue lnvolved is whether rebates of duty paid at tariff rate or . -

effective rate is to be allowed and ‘not exactly regarding apphcablllty of two -
notifications for payment. of duty.

8.2 Itis felt that it is necessary to go into background to find out the reason
behind the issue of these two notifications. Notification No. 4/2006-CE dated
1.03.06 when issued, originaify did not prescribe any concessional rate of duty to
medicaments of Chapter- Heading 3004 and a concessional rate of duty @8%
was prescribed by amending the said notification vide notification no. 4/2008-CE
dated 1.03.08 and the same was further reduced to 4% vide amending the said
notification vide notification RO. "58/2008-CE dated 7.12.08. On the other hand,
the taFiff rate of duty for the Chapter heading 3004 was 16% adv. However
subsequently reduction in general tariff rate of duty was effected as under:

The Hon'ble Finance Mlmster in h|s speech while presentlng the Union
Budget for 2008-09 in the Parliament stated that:-

"PART-B '
VIII. PROPOSALS TAX

“Para 144. The manufacturing sector is the backbone of any
economy. It is consumption that drives production and it is production
that drives investment. Having carefully studied current trends of
production and consumption, I believe there is a need to give a stimulus
to the manufacturing sector. Hence, I propose to reduce the general
CENVAT rate on all goods from 16 per cent to 14 per cent.”
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This proposed reduction -in‘general tariff rate cenvat duty was carried out vide
notification no. 2/2008-CE dated 1.03.08:

Further, the Hon'ble Flnance'Mmlste h|s speech while presentmg the
Union Budget for 2009-10 in the Parllamen stated that

"PARTB. :
PROPOSAI.S TAX

116 Hanb/e Membe/s; are aware b‘rat the Govemment announced a
series of fiscal stimu/us packages, one of the key elements of which was

~ the sharp redqcapn in the ad va{o_rem rates of C'entral Excise Duty for
non-petroleum products‘ by 4 perééntage points across the board on el
of. December 2008 and by anather 2 percentage pornts in the mean
Cenvat rate on the 24”' Februafy, 2009,

120. With — — further convergence of central excise duty rates to a
‘mean rate = - currently 8 per. cent, I have rewewed me llst of items
. currently attracting the rate af 4 per cent, the anly rate be/aw the mean

. rate. 777ere is a case for enhancm' tﬁerate on many items appeanng in
this list to 8 per cent; ‘which f pm pose ta do, with the followmg major
exceptions: faad /fems, and : drugs, & harmaceuticals “and medical
equipment. Some of the other items an wh/ch I pmpose to retain the rate
of 4 per cent are : paper, paperboard & their articles; items of mass
consumption such as pressure cookers, cheaper electric bulbs, low priced
footwear, water filers / purifiers,. CFL etc.: power driven pumps for
handlling water and paraxylene.”

Further, the Hon’ble Finance Minister in his speech while presenting the
Union Budget for 2010-11 in the Parliament stated that:

"PART - B
INDIRECT TAXES

10
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142.  Uniike the time I presented the last Budget symptoms of
economic recovery are more widespread angd clear-cut now. The three
fiscal stimulus packages that the Govemmént mtroq’uced in quick
succession have helped the process af recovety szgn/ﬁcant/y The
improvement in our economic perfannance encourages z2 caurse of fiscal
correction even as the g/aba/ S/tuaaon warran;:s caution. Therefore, I
propose to paraa//y rol/ back ﬂ7e rate reduct/on //7 Centra/ Excise Duties
and enhance the standard rate on all non-petro/eum products from 8 per
cent to 10 per cent ad valorem. —”

From above, it is noted that intention of legislature behind said two
notifications is best revealed in the above said budget speeches of Hon’ble
Finance Minister. It is quite clear that Notification No. 2/08-CE dated -
1.3.08(14%) and subsequent amending Notification No. 58/08-CE dated 7.12.08
(10%), 4/09-CE dated 24.02.09(8%) and 6/10-CE dated 27.02.10(10%), were
issued to reduce / alter the general tariff rate of duty.

8.3 Government observes that the instructions issued by CBEC regarding
assessment of export goods are quite relevant to decide the issue involved in
these cases. The instructions contained in para 4.1 of Part-I of Chapter 8 of
CBEC Excise Manual on Supplementary Instructions relating to rebate of duty
paid on excisable goods exported may be perused which are extracted as under:

"4, Sealing of good's and examination at place of dispatch

4.1 The exporter is required to prepare five copies of application in the Form
ARE-1, as per format specified in the Annexure-14 to Notification No. 19/2004-
Central Excise (NT) dated 6.9.2004(See Part 7). The goods shall be assessed
to duty in the same manner as the goods for home consumption. The
classification and rate of duty should be in terms of Central Excise
Tariff Act, 1985 read with any exemption notification and/or Central
Excise Rules, 2002. The value shall be the “transaction value” and should
conform to Section 4 or section 4A, as the case may be, of the Central Excise

11
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Act, 1944, It is clarified that this value may be less than, equal to or more than
the FOB value indicated by the exporter on-the.Shipping Bill.”

The plain reading of said para, rg\(égl_s that J:heexport goods shall be
assessed to duty in the same manner as the good CIeared for home consumption

o

schedule of Central Excise: Tariff Act 1985 read wlth any exemptlon notlf‘ catlon
and/or Central Excise Rules, 2002. These CBEC Instructions clearly stipulate that
.applicable effective rate of duty will be as per the exemption notification. The
said instruction is issued specifically with respect to sanctioning of rebate claim
of .duty paid on exported goods and therefore the whole issue will ‘have to be
- examined in the light of these instructions. As explained above, Notification No.
2/08-CE dated 1.03.08 as amended prescribed General Tariff rate of duty @10%
which was in fact brought down from 16% to 14% and then to 8% and finally
to 10% by different amend_‘mg notifications. The notification No. 4/06-CE dated
1.03.06 as amended prescribed effective rate of duty from initial rate of 0% to
8% and finally to 4% by different amending notifications. As such it is not
correct -to 'say that it is a case bf applicabifity of two notifications -only and
assessee is at liberty to choose any one notification which is beneficial to him. In
- this case, notification No. 2/08-CE as amended provided for General tariff rate of
duty and Notification No. 4/06—CE as amended provided for effective rate of duty
and they have to be strictly construed as such. Therefore they have to be read
* together as stipulated in para 4.1 of Part-I of Chapter 8 of CBEC Excise Manual.
In fact, this confusion has arisen since in this case the General tariff rate was
reducéd through Notification when special economic stimulus package was
announced in 2008 by Government to deal with ongoing economic recession.
Normally changes in General tariff rate are carried out through Finance Bill / Act.
Government, therefore is of the view that duty was payable @4% on the export
goods also and rebate cannot be granted on the duty paid in excess of effective

12
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Na o rate prestribed in the Notification No. 4/06-CE dated:.1.03.06 as amended, as

L e

- -stipulated in the above said CBEC Instructions.

R T

8 4 Further it is also noticed that appllcant are cleanng goods‘for home

A ,consumptlon on payment of duty @4% in terms of Notlf' catlon No 4/06 -CE as
e oocamended. The above said CBEC Instructions state thatvexport goods are to be

£ e assessed in the same manner as the goods for homé consumption 50 applicant

.+~ has to assess all goods whether cleared for export or home-:tonsumption in a
same manner. He cannot assess export goods as higher rate of duty @10% and
good cleared for home consumption at lower rate of duty @4%. He has to
choose any one notification and assess all clearance of goods in the same
manner even if there are two effective rates of duty as per two notifications. In
this case, the situation is differe_nt since Notification No. 2/08-CE as amended
prescribed duty at General Tariff rate of 10% whereas effective rate of duty is
4% vide Notification No. 4/06-CE as amended. Even the Joint Secretary (TRU)
CBEC in his D.O. Letter dated 29.02.08 clarified that rate of duty beneficial to
assessee have to be extended. The said letter has not allowed payment of duty
under both notifications. Assessee could have opted for one notification for all
clearance even if it is considered as case of applicability of two notifications.

8.5 Government notes that departmental authorities are bound by CBEC
Circulars / Instructions and they have to comply with the same. Hon'ble Supreme
Court has held in the case Paper Products Ltd. vs. CCE 1999 (112) ELT 765 (SC)
that circulars issued by CBEC are binding on departmental authorities, they
cannot take a contrary stand and department cannot repudiate a circular issued
by Board on the basis that it was inconsistent with the statutory provision.
Hon’ble Apex has further held that department’s actions have to be consistent
with the circulars, consistency and discipline are of far greater importance than
winning or losing court proceedings. Government finds that as per rule 18 of
Central Excise Rule-2002 rebate of duty paid on excisable goods exported is to
be granted subject to compliance of procedure/conditions prescribed in the

13
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-~ Notification. Here the duty paid would mean duty paid under the provisions of
Central Excise law. Since the duty was to be paid as per effective raté, éxcess

duty pard cannot be rebated under rule 18. In view of above position,

Governmenr, Upholds the applicability of above said CBEC Instructlons in this’ff‘v’

86 4\,; Appllcant has relied upon humberof'casetiaws'to:fthe"‘proposigighetlwat it
was upto the assessee to choose a notification which is most beneﬁcral to him.
Government notes that in the cases cited namely CCE Baroda vs. India Petro
Chemicals, Hon'ble Supreme Court has held that when two notifications co-exit
simultaneously, then assessee has the option to choose any one of the
notifications beneficial to him. Hon'ble Apex Court has categorically held that in
vsuch a situation assessee has .option to choose any one notification. Apex court
has not stated that -assessee can avail both the notifications simultaneously.
Whereas in the instant case appligant has not chosen one notification for all the
clearance..but decided to avail- benef t of both the notlﬁcatnon The apparent
motive of clearing export goods at higher rate of duty @10% and ‘goods for
home .cgnsumption at 4% is to encash the accumulated ce‘nvatucredit.' In terms
- of above said judgements alsg, the applicant is required to .choose one
notifi catlon whereas he has acted otherwise. Moreover, the said Judgements are
not in the context of sanctxonmg of rebate c[a:ms m terms of Rute 18 of Central
Excrse Rules, 2002 read wrth Notrﬂcatlon No. 19/04—CE(NT) dated 6 09 04 of the
duty pard either at general tariff rate or at the effectlve rate. The c1ted case laws
mainly relate to admrss:brlrty of exemptlon notlﬁcatron bener‘ t in case of drspute
of classification / ehglbrhty of claimant. None of the said Judgements are on the
issue of sanctlonlng rebate of duty pald on exported goods. For ‘applicability of
the cited precedents “Government is of the oprmon which is gurded by the
observations of Honble Supreme Court in para 10 of the judgement in case of
Escorts Ltd. vs. CCE Delhi-II 2004 (173) ELT 113 (SC) observed, whrch inter alia
stipulates precedent —circumstantial flexibility - One additional or different fact

14
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may make a world of difference between conclusion of two cases — Disposal of - ;-

two cases by blindly placing:reliance on a decision, not proper - In para 11 of
said judgment foIIowing Observations- are made :-

P

s -g‘

“11.  The followmg words of Lord Denning in the matter of applying precedents

have become locus ClaSSICUS s
e
’Each case depena's on /ts own facts and a close 5/m//anty between one ‘

.,..

»'"‘r‘
5 | .,';"

alter the entire aspect in deciding such cases. One should avoid temptation
to decide cases by matching the colour of one case against the colour of
another .......... ~

Therefore, there cannot be any strict statutory relied upon citation which
can be taken as guiding precedents bei:éuse each on‘e of above citéi;ion have
differe‘rit‘ibackground of factual merits pertaining to manufacturers manufacturing
goods df-different sub-headings following different set of Notifications, chéosing
different: beneficial schemes and changing thereof in between a given financial
year thereby leading to arise of different question ef faW.

8.7 Government further notes that following case laws lend support to the
view that rebate is to be allowed of the duty"paid on exported goods at effective
rate prescribed in the notification and the excess paid amount as duty from the
cenvat credit is to be refunded in the cenvat credit account.

8.7.1 Hon'ble Supreme Court has held in the case of CCE vs. Parle Exports 1988
(38) ELT 741 (SC) that when a notification is issued in accordance_ with pdwer
conferred by statute, it has statutory force and validity and therefore exemption
under notification is, as if it were contained in the Act itself. Apex Court has
clearly observed that any exemption notification specifying effective rate has to
be complied with. In this regard, Hon'ble CESTAT Ahmedabad Bench in its
judgement in the case of Mahindra Chemicals vs. CCE Ahmedabad 2007 (208)
ELT 505 (T. Ahd.) while relying on above said Apex Court judgement has held
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that“eéxermption notification has to be construed as if this rate was prescribed by

statute and when" the legislature has decided to exempt certain goods by : -
notification, the exemptlon cannot be negated by an assessee by opting for -

payment of duty

- 8.7 2 ‘Hon'ble’ Supreme Court has also held in the case of M/s Belapur Sugar and«
’Allled Industnes Ltd. vs. CCE 1999 (108) ELT 9 (SC) that even if duty pald under”
ignorance qf law or otherW|se, the rebate cannot be refused since party has paid
the duty. Further, Hon'ble Apex Court has held that if the duty paid shown to be
not leviable or entitled for rebate, the revenue has to refund, adjust, credit such
amount to the assessee as the case may be.

8.7.3 Government also notes tnat Hon'ble High Court of Punjab & Haryana has
examined the identical issue in the case of M/s Nahar IndustriaI;Enterprises Ltd.
vs. UOI 2009 (235) ELT 22 (P & H) where in assessee had paid duty on export
" goods at tariff rate of 16% ignoring the exemption notification No. 29/04-CE and
30/04-CE both dated 9.07.04 prescribing duty @4% and nil respectively. Hon'ble
High Court has upheld the Government of India Revision Order upholding the
order of original authority. In this case, original authority had allowed rebate of
duty paid at effective rate of 4% and allowed re-credit of balance amount in the
cenvat credit account of assessee A specific ‘submission regarding non-
applicability of this judgement are on the ground that this decision in Nahar
Industnal Enterpnses case is per in curium and hence not appllcable It has been
-argued that the Apex Court ]udgement c1ted here for the proposntlon that
assesse is at lnberty to avall beneﬁt of notification which is more beneficial to
him, were not considered by Hon’ble ngh Court of Punjab & Haryana In this
regard, Government observes that applicability of said ]udgements of Hon'ble'
'Supreme Court are already discussed in foregoing paras and therefore there is
no merit in the pleading that said decision is per in curium. So as discussed
above, this judgement of Hon'ble High Court is Squarely applicable to the instant
cases.
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9. In view of position explained in foregoing para, Government finds that the
applicants are not eligible to claim of,: rebate of duty paid @10% i.e. General
Tariff Rate of Duty ‘Aignoring the&effecﬁve »ra‘.t‘e‘ of duty @ 4% in terms of
exemption notification No. 4/06-§E dated10306 as amended. As such
Government is of con-sidered«,.‘fy'igw thatrebatels admissible only to the extent of
duty paid at the effective 'féfé.;bf du;y1e4% in terms of Notification No. 4/06-
CE dated 1.03.06 as amendei:;l,é onthe transaction value of expo&ed ééods
determined under section 4 of Ceﬁtral Excise Act, 1944. The amount of duty
paid in excess of duty payable at effective rate of 4% is to be treated as
voluntary deposit made by manufacturer with the Government. The excess paid
amount may be allowed to be re-credited in the Cenvat Credit account of the
manufacturer subject to compliance of the provisions of section 12 B of Central
Excise Act 1944.

" 10. In view of above position Government finds no infirmity in the impugned
* order-in-appeal and therefore upholds the same. S

11.  The revision application is rejected being devoid of any merit..

12.  So, ordered.

o (D.P.Singh)
Joint Secretary (Revision Application)

M/s Alpha Laboratories Ltd.
33/2 A.B.Road, Pigdamber Distt. Indore
M.P.-453446

Al

(GinE ] M/BhsMs;L}ma‘) ‘

wEaw ;s‘T!],'cfﬁ/Assustam Commussioner
CBEC-0OSD (Revision Appliatien)
fora wtaa  (wierea faan)
Minis'ry of Finance (Deptt of Rev J
LT AT RIGRE L
SIS it

G g et/ Naw [
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Order No.
Copy to:-

1.

{282 M3-CX dated._..26. 1. 2013

F.No. 195/735/11-RA -

The Commissioner of Central w‘ExCIse & Customs, Keshar -Bagh Road,'

Indore (MP)

. = The Commissioner .. (A‘ﬁpeals*?* &
‘ Colony, Keshar Bag Road Ind .

ise, 4, ‘Indralok

The Assistant Commlsswner of Central Excuse, CGO Complex, Division —

Indore, Indore

MS to IS (Revision Apphcatlon)

5.

6.

Guard File

Spare Copy

 ATTESTED

(B P. Sharma)
OSD (Revisior. Apph'gatton):;

18




