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Order No. |37— ]38 /13-cx dated /9-02-2013 of the Government of India, passed
by Shri D. P. Singh, Joint Secretary to the Government of India, under section 35
EE of the Central Excise Act, 1944.

Subject :  Revision Application filed,
' under section 35 EE of the Central Excise
Act, 1944 against the Order-in-Appeal No.
M-I/RKS/30 to 31/2011 dated 18.01.2011
passed by Commissioner of Central Excise,
(Appeals), Mumbai-I.

Applicant :  M/s. Doshi Impex, -
Mumbai.
Respondent : - Commissioner of Central Excise,

Mumbai-I.
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ORDER

These revision applications are filed by the applicant M/s. Doshi Impex,
Mumbai against the Orders-in-Appeal No. M-I/RKS/30 to 31/2011 dated 18.01.2011
passed by Commissioner of Central Excise (Appeal), Mumbai-I, with respect to
Orders-in-Original A/Rebate/23/DI/06 dt. 31-07-2006 passed by the Assistant

- Deputy Commissioner, Central Excise, ’Div-,A,'"Murribai-I, Commissionerate. ‘

2. Briefly stated the facts of the case are that M/s. Doshi Impex, a manufacturer
exporter procured the goods from M/s. Vinay Textiles, Surat used the Same for
manufactunng of final export product and filed a rebate claim for Rs. 88,992/ -
respect of duty paid on the goods exported. On scrutiny of the said rebate claim, it
appeared that the applicant had taken and utilized Cenvat credlt on the basrs of
mput invoices issued by M/s. Vinay Textrles Surat -who had avalled and utilized
. Cenvatcredrton those input invok rssued by Lthe»companies that were found fake
and bogus, as reported by the Supenntendent Central Excnse Range-m DIVISIOH-I
Surat vide !etter F.No. CEX/R—III/Vmay[OS‘OG/ 1074 dated_Zl 04-2006 It was further
revealed that the name of M/s. Ving y Textil at appeared in the Alert Circular

issued under F. No. IV I 12[ ated -09-2005 issued by the
Commissioner, Centra! Exclse & Customs, Surat- ‘Was further ,reported by the
Supermtendent Range—l DMSlon—A havmg ]un'_ ction over thefaCtory of the
cIarmant—assessee—vrde his letter F.No. C.E/R- [/DIV A/D. I/Rebate/2005/53 dated
2.5.06, that the claimant-assessee had taken Cenvat credit on the invoices issued by
the bogus/fake/non—exnstent units.- Accordmgly, it appeared that the goods cleared
vide ARE-I are non-duty paid and hence the claimant-assessee had contravened the
provisions of Rule 9(3) of Cenvat Credit Rules, 2004, by not taking reasonable steps
- to ensure that the credit was taken on duty paid inputs on which appropriate duty of
Excise as indicated in input documents had been paid and hence the goods

mentioned in the ARE-l are ineligible for sanction of rebate claim. ‘Accordingly, a
Show Cause Notice was issued to the applicant proposing rejection of the rebate
claim and also proposing penalty under Rule 26 and 27 of the Central Excise Rules,
2002 and also under Section 11 of the Central Excise Act, 1944. The said Show
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Cause Notice was decided by the Assistant Commissioner, Central Excise, Division-A
of Mumbai-I} Commissionerate vide impugned Order-in- Original dated 31-07-
2006/24-08-2006 he has rejected the rebate claim amounting to Rs. 88,992/-.
However, he has refrained from imposing penalty proposed in the show cause notice
under Rule 26, and Rule 27 of Central Excise Rules, 2002 and Section 11 of the
Central Excise Act, 1944,

3. Being aggrieved by the said Order-in-Original, both the applicant party and
respondent department filed appeals before Commissioner (Appeals). Department
filed appeal on the ground that the original authority erred in not imposing penalty
upon  applicant. The  Commissioner (Appeals) vide impugned . Orders-in-Appeal,
modified the Order-in-Original in as much as, he directed the original authority to
initiate penal proceedings against the applicant.

4, Being aggrieved by the impugned Order-in-Appeal, the applicant has filed this
revision applications under section 35 EE of Central Excise Act, 1944 before Central

Government on the following grounds:

4.1 Applicant humbly submits that the respondent has erred in placing blind
reliance on the alert circulars. Respondent has failed to appreciate that the alert
circulars use the words "most of the firms" and "most of the verification reports”. It-
cannot be said with certainty or any.conclusiveness that M/s. Vinay textiles, Surat is
non-existent unit and invoice issued by them is fake or bogus. In the circumstances,
the order passed by the respondent suffers from non-application of mind and ought
to be set aside.

4.2 Applicant was a star export house, and has been in the export business from
the year 1996 and was a regular exporter. Applicant has never been found to have
indulged in any malpractice. It is further submitted that the Respondent failed to
appreciate that M/s. Vinay Textiles, Surat was registered under Central Excise
Registration No. 370104/M/666/2004 with- Range-3 Division-I, Surat-I and vide
Letter F.No. R-3/ Annx- D/Verification/05-06/984 dated 30-09-2005, the Range
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Superintendent confirmed that the above said unit was registered with them under
Rule 12B under the said registration number. The said letter was addressed to
Superintendent of Central Excise & Customs, Range-I, Division-A and both the
Ranges are under the charge of adjudicating authority. Once M/s. Vinay Textiles has
been found to be an existing firm inspite of a alert notice, no credence can be placed
on alert circulars and no demand can be raised on the basis of such alert circulars.

In the circumstances, the reliance placed by the Respondent on the alert circulars is
improper and unfounded.

4.3 . The invoice issued by M/s. Vinay Textiles carried duty payment particulars
and in the circumstances, the Applicant submits that the ratio of the decision in R.S.
( industries v.. Commissioner ‘of C. Ex.;, New Delhi-1 is ciearly‘ applicable:‘tov ;the present
case. In the aforesaid case it was held that .once the 'receipt ‘of the*fabrits and its
subsequent export is not denied and once the invoices carry the duty paying
:partxculars and the payment has: been made for the fabncs, the credit’ eannot be
- denied amdduty /if-any, can be demar

nanded only from the suters of the: inputs who
have said to have lncorrectly passed on the credit. .

44 Itis humbly submitted tha‘t ;‘fc.-édit aVailed is not only on' the basis of the
invoice raised by. ~“Mfs.. Vmay Textrles but. also on the basis of goods purchased
from other ‘suppliers. Applicant submits that the departmenthas-not categorically
stated as to how the duty paid from cenvat credit in the present case was related to
the cenvat credit allegedly obtained byfraud It was lncumbent upon the lower

authorities to establish one ta.one corretation before rejecting the rebate application
of the applicant. Both the lower authorities have failed to establish this correlation
and in the circumstances, the lower authorities ought to have allowed the rebate
application of the applicant. Furthermore, unless the Revenue . independently
challenges the availment of the other Cenvat credit under other transactions, it
cannot reject the present rebate application. In this regard, the appl’icant relies upon
the judgment and order no.470/09-CX of the Government of India dated 2.12.09 in
the case of Asst. Commissioner (Rebate), Raigad v. M/s. Mehta Tubes Ltd.
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4.5. Itis further submitted that the self assessment made by the applicant has not
been challenged by the revenue till date.. The refund claim is not an appeal
proceeding. In the circumstance, both the lower authorities, who were considering
the Rebate application of the applicant cannot sit in appeal over the self assessment
of the applicant. Reliance is placed by the‘applicanté on the case of Priya Blue
Industries v. Commissioner of Customs (preventive), reported in 2004 E.L.T. 145

(S.c.). In the circumstances, the order is liable to be set aside on this ground alone.

4.6 The impugned order is erroneous inasmuch as it has unlawfully sought to
shift the burden to prove the 'non-duty paid' character of the goods on us. It has
been categoarically been held in case of Texmaco Ltd. 1992 (61) ELT. 227 that the

burden to prove the 'non duty paid' character of the goods squarely lies on the
department, Applicant also submits that insofar as the allegation of invalid/
fraudulent duty paying invoices is concerned, the burden of proving its falsity lies on
the department as was held in the case of Arsh Castings Pvt. Ltd. 1996 (81) ELT 276
(T), which it has failed to discharge in the present case. It is further submitted that
it is not the case of the departmeht that the payment under the invoice was not
made or that the gbods were not recei\red by the applicant.

4.7 The impugned order is ensureous in so as it allows the appeal filed by the
department on the aspect non imposition of penalty. It is humbly submitted that in
an application rebate filed by the applicant, no such order for imposition of penalty
would be passed. The lower authority has exceeded his jurisdiction by doing so.

5. Personal hearihg scheduled in this case on 21-12-2012 was attended by
Shri Krishan Kumar, advocate and Shri Naresh J. Doshi, partner on behalf of the

applicant who reiterated the grounds of Revision Application. Nobody attended
hearing on behalf of respondent department. ‘

6. Government has carefully gone through the relevant case records and
perused the impugned Order-in-Original and Order-in-Appeal.
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7. Government observes that the original authority rejected three out of four rebate
claim filed by the applicant on the grounds that the applicant had taken and utilized
Cenvat credit on the basis of input invoices issued by M/s. Vinay Textiles, Surat, who
had availed and utilized Cenvat credit on those input invoices issued by the companies
that were found fake and bogus and M/s. Vinay Textiles, Surat was declared as non
“existent unit as per alert circular issued by CCE, Surat. Being aggrieved by the said
Order-in-Original, both the applicant party and respondent department filed appeals
before Commissioner (Appeals). Department filed appeal on the ground that the original
authority erred in not irnposing penalty upon applicant. :The?-Commi‘ssioner (Appeals)
vide impugned Orders-in-Appeal, modified the *Ord’er‘-'iniori""g'inal in as 7~r‘nuch as, he
directed the ongmal authority to rnrtiate penal proceedings agamst the applicant and
, upheid the re]ectlon of rebate clarm Now, ‘the apphcant has ﬁled this revision
applrcatfon on grounds mentloned in para (4) above. e B RS

8 111 ﬁapplrcant have pleaded th t slnce the goods exportedrand the'r '
character f'are not in drspute, ‘the sole;;‘ground that the supplrer of grey

taken credrt'wrongly thereupon cannot | be the basrs of re]ecbon of rebate clarm In
thrs regard rt rs observed that durmg mvesbgatlon by department ﬂ1e suppluers of

mputs Le. M/s. Vrnay Textlles Surat were found non-exnstent and accordmgly vrde
er of Centrat Excrse, ,Surat—I ‘th :_sald unit was
0 rward to clarm the said su

‘alert dircular |ssued by Commrs
declared as ﬁCtItIOUS Nobody ca ,
umt It remalns a fact that due mvestrgatlons were done and the proper

Iers_was not fake

authorltres conclusrvely proved that what IS rnvolved |n these cases were
mtentronal fraud rnvolvung fake/f ctrtlous rdentrtles and as such cenvat credrt
avarled on such mputs by fraudulent means The apphcant cahmed to have
purchased the duty pald rnputs from entrty WhICh was found non exrstent As
such it qurte clear that apphcant had taken the Cenvat Credrt agamst ﬁ'audulent
documents Wthh are null and vord and payment of duty non—exrst The case

laws cited by the applicant of mdrvrdual facts are of no help, when tlll today the
involved "fraud" stands tall and applicant is party to fraud,.‘ Unless and until duty
paid character of exported goods rs rproved the rebate cannot be granted,., In this
case applicant manufacturer exporter has prmured the grey‘fabrics from non-
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existent suppliers and therefore exporter himself has in a way played role in
committing this fraud. When the purported person, who have issued the invoices
of grey fabrics is factitious, whole transaction starting from procurement and
ending with exports are vitiated since the applicaht manufacturer exporter
procuring grey fabrics on fake papers was in knowledge of said fraud.

8.1 = Government notes that issuance of fraudulent bogus invoices on the name of
non-existent suppliers of grey fabrics are not contested by applicant. They are
neither pleading that such supplieré existed nor produced any documentary evidence
like affidavit from any of such suppliers that they afe not fake and bogus. Thus the
applicant knowingly that no such supplier existed, they have paid duty from such
fraudulently availed cenvat credit. As such the whole transaction becomes bogus
which was created on paper for availing rebate claims fraudulently. The duty paid
out of such wrongly availed cenvat credit cannot be treated as payment of duty on
export goods as no actual cenvat credit was available with applicant manufacturer
exporter who was party to said fraud. Applicant has also failed to take reasonable
steps to ensure that credit was taken on duty paid inputs on which appropriate duty
of excise had been paid. Hence applicant contravened the provisions of rule 9 (3) of
Cenvat Credit Rules, 2004. As such the rebate claim is not admissible under Rule 18
of Central excise Rule 2002.

9. Government notes that Apex Court in the case of Omkar Overseas Ltd. [2003
(156) ELT 167(SC)] has held in unambiguous terms held that rebate should be
denied in cases of fraud. In Sheela Dyeing and Printing Mills (P) Ltd. [2007 (219)
ELT 348 (Tri.-Mum)] the Hon'ble CESTAT, has held that any fraud vitiates transaction.
This judgement has been upheld by the Hon'ble High Court of Gujarat. In another
judgement in the case of Chintan Processors [2008 (232) ELT 663 (Tri. Ahm), the
Hon'ble ~CE§TAT whilé deciding the question of admissibility of Credit on fraudulent
invoices has held as, ﬁﬁows:

“Once the supplier is proved non-existent it has to be held that goods have not been
received. However, the applicant’s claim that they have received goods but how they
have received goods from a non-existent supplier is not Known. i
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In a similar case matter in the case of M/s. Multiple exports Pvt. Ltd.
Government vide GOI order No. 668-686/11 -Cx dt. 01- 06-2011 has upheld the
re]ectlon of rebate claim by lower authorities. Hon’ble ngh Court of Gu]rat vide its
order dated 11-10-2012 in SCA No. 98/12 with SCA No. 101/12, filed by party has
upheld the above said GOI Revision orderv dated 01-06-2015.

10.  In view of above, Government finds that duty paid character of exported was
not proved which is a fundamental requurement for clalmlng rebate under Rule 18 of
Ceritral Excise Rules, 2002. As such, Govemment finds no lnﬁrmlty in the |mpugned
orders-m-appeal and therefore upholds the same.

11, Rews:on apphcatlon is thus re;ected being devond of ment

12, So, ordered.

| | ** (D.P. Singh)
~ Joint Secretary to the Govt. of India

R

‘M/s. Doshi Im‘pex,
14, Ashoka Shopping Centre, ,
Graind Flanr (3 T Hacnital (‘r\mnnl ind

NS WAL BT N F et s w v-'rl SAAE W T yvu \"

L.T. Marg, MUmba|-400001

ATTESTED »
o\

‘ (m wrat/Bregwat Sharma)
HETAE TP/ Asnstant Commissioner

C C-08D (Revisn A )
s Crer v s
of Finance (Deptt of Rey »
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Order No. 137- /38 /13-CX dated /9-02-2013

Copy to:

1. The Commissioner of Central Excise & Customs, Mumbai-I,
Commissionrate 115, New Central Excise Building M.K.Road, Opp.
Church Gate Station, Mumbai-20. ‘

2. The Commissioner of Central Excise (Appeals) Mumbai Meher Building,
Dadiseth Agyari Lane, Chowpatty, Mumbai-400007.

3. The Assistant Commissioner (Rebate)‘ Central éxcise, Mumbai Meher
Building, Dadiseth Agyari Lane, Chowpatty, Mumbai-400007.
4. Shri Krishan Kumar, advocate and Shri Naresh J. Doshi, partner, c/o

M/s. Doshi Impex, 14, Ashoka Shopping Centre, Ground Floor, G.T.
Hospital» Compound, L.T. Marg, Mumbai-400001 '

\/S{toJS(RA)

6. Guard File.

7. Spare Copy

ATTESTED
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(BHAGWAT P. SHARMA)
OSD (REVISION APPLICATION)
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