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B T

ORDER

~ These revision applications are filed by M/s Sangam Aromatlcs, Rampur.
against the orders-in-appéal No.202-231-CE/MRT-II/29]% dated, 28,6,2011
. ;aégéd by the Commissioner of Central Excise (Appeals),; Meerut-H with
| , ré;spect to order-in-original passed by theAssnstantCommlssmner{of Cu;toms

" &Central Excise, Rampur,(U.P.),

authority Processed the rebate claims and'sanctioned the same, Being
aggrieved with the said orders-in-original, the department filed varioys
appeals before Commissioner (Appeals) mainly on the ground that



F.NO. 195/838-867/11-RA

3. Commissioner (Appeals) on remand proceedings set aside the
impugned orders-in-original and allowed department appeals.

4, Belng aggrleved by the |mpugned orders-ln-appeal the applicants have
~ filed these revrsron appllcatlons under Section 35EE of Central Exc1se Act
| 1944 before Central Government on the following common grounds ’

‘41 The applicants submit that the statutory provision contained in Rule 18
provides for sanction of rebate of the duty paid on excisable goods in case
any goods are exported after payment of duty The sanction of rebate claim is
subject to such conditions or I|m|tat|ons, |f any, and fulfi liment of such
procedure, as may be specified in the notlf' cation. The appllcants submits that
after scrutiny of the rebate clalm the jurisdictional authorlty was satisfied that
conditions, ||m|tat|ons mcludlng the procedure have been followed by the
applicants, therefore after being satisfied the claims were sanctioned. Thus in
the subject rebate claims the dispute is not in relation to condrtrons,
llmltatlons and procedure followed by the applicants. The revenue appeals
was ﬁled by the department on the ground that Cenvat credit avatled by the
apphcants was under mvestngatlon and while the rebate was sanctioned. This
was the position when the revenue appeal was taken up for decision by the
Commissioner (Appeals) initially. ‘,.Subsequently on issuance of order of
remand by the Joint Secretary (Revision), further proceedings in the matter of
investigation has resulted in issuance of notice to the applicants.

4.2 In the present case the matter relates to proprietary of rebate claim
sanctioned by the jurisdictional Assistant Commissioner as per provisions of
rule 18 of Central Excise Rules, 2002 read with CBEC circulars and
supplementary instructions. There is no dispute regardmg infringement of any
provisions contained in rule 18 or the relevant CBEC circulars or the
supplementary instructions. The dispute is regarding fraudulent availment of
Cenvat credit which is governed by provisions of Cenvat Credit Rules, 2004.
The export has been undertaken after payment of duty. Proper procedure of
export has been followed and is not being disputed. In the circumstances

3



44 The applica’pts also placed reliance on other CBEC circulars cited below
which Specifically asked and directs the proper officer to sanction rebate
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was fair and justified. The CBEC circular also. directs.the proper officer to
sanction rebate at the earliest without delay. Had the intent been to deny
rebate in case of wrong or fraudulent avallment of Cenvat the circular would
- have definitely put restrlctlon or and dxrécted to dehy rebate for such cases
- where Cenvat is in dispute. The sald crrculars WhICh are blndlng on the
department and being relied upon by the appllcants are as under:

()  Circular No.687/3/2003-CX dated 3.1.2003

(ii) Circular No. 670/61/2002-CX dated 1-10-2002

(i)  Circular No. 24/87 dated 6-5-1987

(iv)  Instruction dated 03.04.2007 issued under F.No. 209/11/2005-CX.6 (CBEC)

45 The applicants submits that it is crystal clear from the -Bdard's
darification that the documents listed only should have been considered for
sanction of rebate claims and not the Cenvat doc'umenrs which are not part
‘and parcel of rebate. Moreover CBEC c‘irc‘ula‘r dated 03.01.2003. and
01.10.2002 are crystal clear which hold that rebate claim is to be paid in cash
and within three months. In both these circulars there is no reference that in
case of dispute of fraudulent Cenvat rebate should be held up or be denied.
There is clear cut directive to pay interest on rebate if the sanction is made
after three months. CBEC has also clarified that rebate be sanctioned even in
case of duty paid on inputs in area based exemptions units like in J&K. In the
circumstances there was no reason to deny the rebate. Thus the order of

Assistant Commissioner granting rebate was fit, proper and justified.

46 Applicants submit that the issuance of the notice upholds their
contentions that issue of fraudulent Cenvat is a separate issue governed by
provisions of Cenvat Credit Rules, 2004. There are separate provisions under
" Central Excise law which deals with cases related to fraudulent availment of
Cenvat and there also exists separate mechanism to recover such fraudulent
availment of Cenvat. If it is alleged that Cenvat credit has been availed
fraudulent the mechanism allows the department to deny Cenvat recover
interest and impose penalty but there is no mechanism to deny rebate.
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Therefore the setting aside the orders-in-original is absolutely wrong, not
legal and without authority of law -

4;7 The applicants further assert their submission by example of normal

business transactions., " In. . normal business  transactions between a

cause notice issued by CCE, Meerut-1I entire amount of Rs.2,73,75,762/-
taken as Cenvat cregit of duty by the applicants during the period under 2005
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covered in the notices. Therefore denial of rebate amounts to creating two

© demands against the same credit taken by the applicant. Applicant further

' : iadds that besndes demanding alleged fraudulent Cenvat the Commissioner,
”’f\ Central Excise, Meerut-II has also demanded asum of Rs 2 73 75 762/- as an
" amount sanctioned to the applicant as rebate: Apphcant m thls regard submits

" that the alleged Cenvat credit taken by them is related mputs purchased from

J&K based manufacturer suppliers and is related to the period June 2005 to
31.3.2009. The rebate claim of the applicant also relate to duty paid by the
applicant out of Cenvat taken of the inputs supplied by J&K based
manufacturer. supplier for the period 10.2.2006 to 18.1.2008. The amount of
duty paid and claimed as rebate relates to impugned AREs-1. Thus the
amounts as inadmissible Cenvat credit, sanctioned rebate of Rs.2,73,75,762/-
and present amount of Rs.1,19,55,595/- so far are one and same and out of
same amount of Cenvat credit taken by the applicant. Thus Commissioner
(Appeals) has added to gross injustice meted out to the applicant.

4.9 Notwithstanding the above submissions, the applicant further submits
that in case the Joint Secretary (Revision Application) also take a view that
rebate claim of duty paid from the fraudul‘ent Cenvat credit is nat permissible
the present Revision Application be kept on record pending decision on the
issue’ of admissibility of Cenvat credit by competent authority so as to avoid
multiplicity of demands against the applicant and parallel proceedings against
the applicant before two different forum for the same issue i.e. admissibility
of Cenvat credit and acceptability of duty paid from such Cenvat credit for
sanctioning rebate claim. The Joint Secretary may take up the revision
application for decision only after the main issue of admissibility of Cenvat
credit is finally decided. However it is added that till the present application of
the applicant is decided stay be granted from recovery of rebate.

4.10 Case relied upon:
e CCE Vadodara Vs Dhiren Chemical Industries 2002 (143) ELT 19(SC)
e UOI Vs Arviva Industries (I) Ltd. 2007 (209)ELT 0005 (SC)
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5. Personal hearing scheduled in this case on 15.10.2013 was attended
by Shri S.C.Dabral, Consultant and Shri Kapil Kumar, Advocate on behalf of
_a'p'p'licants who reiterated the grounds of revision"l' applioation.f ~ Nobody
‘att’ended hearing on behalf of department. _Shljil'S..(E":."‘I;jabral,‘ Consultant stated
“during hearing that the show cause notice dated 16.3.10 lssuedfor feco’very
of wrongly availed cenvat credit as weil ‘as erroneods!y sanctioned rebate
claims, is pending adjudication before CommiSSionef of "'Cent'r'valﬂ,‘E)/"(“cise (Adj.),

New Delhi. Last hearing in that case was held on 5.3.2013.

6. Government has carefully gone through the relevant case records and

perused the orders-in-oﬁginal and orders-in-appeal. '

7. On perusal of records Government obSeths that the original authority
initially sanctioned rebate claim. The departtneynt preferred appeal against
impugned orders-in-original on the ground that duty was paid on exported
goods from fraudulently availed cenvat credit in respect Tof inputs shown to
have been procured from various units including the units situated in Jammuy
& Kashmir who were availing area based exemptions but,'-ractually no inputs
V\.Iere, received by the applicant.. Commissioner (Appeals) decided the cases
by way of remand vide order-in-appeal No.329—358-CE1MRT—II/2008 dated .

30.12.2008. Against the said order-in-appeal dated 30.12.2008, the applicant
filed reVision applications before Joint Secretary (Revision Application), who
decided the same vide GOI Order No.379-390/11-Cx dated 19.4.2011 and

directed the Comm»is_s,ionerk (Appeals) to decide the case on merit.

T Covrnvmissioner (Appeals) in remand proceedings set aside the impugned

orders-in-original and allowed department appeals. Now, the applicants have

filed these reVision applications on the grounds stated at para (4) above.

8. Government notes that applicant is mainly contending that original
authority had sanctioned the rebate claims initially after verifying all the
documents, as duty paid goods were exported by following the laid down
procedure, that the dispute regarding fraudulent availment of cenvat credit is
to be decided in terms of Cenvat Credit Rules 2004, and said proceedings for

8
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recovery of wrongly availed cenvat credit cannot be reason to deny rebate
claims WhICh are govemed by rule 18 of Central Excise Rules 2002 read with

Notlﬁcatlon No 19/04-CE(NT) dated 6.9. 04, that revenue mterest is already .

‘protec’ted by stiow cause notlcé issued by CCE Meerut-11 for entire amount of,
$ 'Cenvat Cred|t mvolved/taken during the perlod in question, that enquiry in thef
matter conducted by Noida and 3&K Commissioner did not reveal any such;,
discrepancy.

9. - Government notes that in these cases the duty was paid on exported
goods from the cenvat credit and department after conducting ‘investigations
in the matter issued a show cause notice as stated above for recovery of said
wrongly availed cenvat credit, as well as erroneously sanctioned rebate
claims. The applicant has stated -that said show cause notice is pending
adjudication before common adjudicator, CCE (Adj.) Delhi and last hearing
was held on 5.3.2013.

10. Government notes that the department has disputed the payment of
duty on the exported goods as the duty was paid from wrongly availed cenvat
credit, by the manufacturer exporters who are the applicants in these cases.
Government observes that in these cases duty on exported goods was paid
from cenvat credit and department after conducting investigations, has issued
show cause notice for recovery of wrongly availed cenvat credit which are yet
to be decided in the adjudication proceedings initiated vide show cause notice
and outcome of said adjudication proceeding will have a direct bearing in
determining the admissibility of said rebate claims. At this stage, Government
cannot interfere with the ongoing quasi judicially proceedings before
Commissioner of Central Excise (Adj.) in this case by giving any finding on
merit of the contentions of apphcant claiming correct availment of cenvat

credit and proper payment of duty on exported goods.
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11 The governing statutory provisions of grant of rebate stipulated in Rule
18 of Central Excise Rules, 2002 reads as under: L

(G

N i ‘?'!‘_Rv_i.l!ev 18: Rebate of Duty: Where any goods are exportéd, the .Centrai

L vaernment may, by notification, grant rebate of duty, paill on such- excisable

_:”goods or duty paid on materials used in the lmaanactﬁre‘ orpmcessmgof
“such goods and the rebate shall be subject to such cbnditions or’li;hitations, if
f’any, any 'futﬁllment of such procedure, ‘as may be spedﬁed in the
 notification.” ' |

The provision of said rti_le stipulate that rebate of duty paid on excisable

_ gqodS exported is to tgef_granted. The notification No. 19/04-CE(NT) dated
6.9.04 issued under‘ruhlé:‘18, stipulates the condition and procedure to be
followed for availing rebate claim. In these cases, payment of duty is in
~ dispute and case matter for recovery of wrongly availed Cenvat credit and
éh'oneously sanctioned ;ebate claims are pending adjudicatien. Applicant is a
manufacturer exporter ahd duty is paid from cenvat credit which is under
dispute. So said duty paid cannot be treated as duty paid validly unless the
cenvat credit availed is held a valid cenvat credit. The contention of applicant
that proceedings initiated for recovery of wrongly cenvat credit are
independent. of sanctioning rebate claim cannot be accepted since duty paid
on exported goods can only be rebated under rule 18 of Central Excise Rules
2002 read with Notification No.19/04-CE (NT) dated 6.9.04. In view of this, it
would be premature to decide the admissibility of rebate claims till the
decision is taken by adjudicating authority in the said show cause notice
issued to the applicants. Therefore, in the interest of justice, the case is
required to be remanded back for fresh consideration.

12.  In view of above position, Government sets aside the impugned ordérs
“and remands the case b_ack to the original authority for denovo consideration
of rebate claim on the basis of outcome of the above said show cause notice
in the ongoing adjudicating proceedings which are stated to be pending
before the CCE (Adj.), New Delhi, the adjudicating authority in this case. A

10
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reasonable opportunity of hearing. will be afforded to the parties before
deciding the case.

13. RéViSidn gpplications aredlsposed off in above terms.

14. Soordered. -

< (D.P.SINGH)
Joint Secretary (Revision Application)

M/s Sangam Aromatics
C/13-14, Ajitpur, Industrial Estate
Shahabad Road, Rampur
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OrderNo. ) 229— j2¢¢ [2013-Cx dated 30.[q. 2013

Copy to:

1

3.

4.

Commissioﬁe?‘of Customs & Central Excise, Meerut-II, Opp. Shaheed

~-Park, Delhi Road, Meerut

. Corﬁmissioner (Apﬁééls); ‘Customs & Central Excise, Meerut-II; Opp.
- Shaheed Park, Dglhi Road, Meerut o ‘

Assistant Commissioner, Custdms & Central Excise, Rampur.,

Assistant Commissioner, Customs & Central Excise Division, Hapur.

5 PAto IS(RA)

6.

Guard File

7. Spare Copy.

* ATTESTED

$1{\©

. (B.P.Sharma)
OSD (Revision Ap’plicatipn_)
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