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ORDER NO.

13230 /2013-CX DATED  2.1.10.2013 OF THE GOVERNMENT

OF INDIA, PASSED BY SHRI D P SINGH, JOINT SECRETARY TO THE
" GOVERNMENT OF INDIA UNDER SECTION 35 EE OF THE CENTRAL EXCISE

ACT, 1944.

_ SUBJECT

APPLICANT

RESPONDENT

Revision Application filed under section 34 EE of the
Central Excise  Adt, 1944  against  No.
US/665/RGD/2012 dated 16.10.2012 passed by the
Commissioner of Central Excise (Appeals), Mumbai
Zone-11.

M/S Garden Silk Mills Ltd., Surat.

Commissioner of Central Excise, Raigad,
Navi Mumbai.



Surat against order-in-appeal. ;N‘o. US/GGS/RGD/ZOIZ dated 16.10.2012 Passed by
the Commissioner of Central Excise {Appeals), ‘Munibaj Zone-II with: respect to o

€xported goods. On Scrutiny of the sajg claims by the origihélv‘{adthority, the
* below stated deficiencies were noticed.- . '
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2.2 The above deficiencies were communicated to the claimant vide deficiency
meémo-cum SCN issued under F.No.V/l5-’Gr.IX/Reb/Garden/Rgd./l2/1608 dated
09.02.12. The claimant replied the above deficiencies vide their letter dated
16.02.12 stating therein that- S <

were not at all affected by the said Notification No. 29 as amended by

Spinning machinery.
* They have been availing the Notification No. 5/2006 which is 3
unconditional notification right from 2006 for Paying the effective rate of
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,  duty of 8% or 10% as the case may and aIso avalhng benefit of
 notif cation No. 30/2004 for removing their other products namely, Draw
Twisted Yarn, Draw Wound Yarn, Draw Warped Yarn and also sometimes
| . Textured Yarn for home consumption wuthout avalllng the Cenvat Credit .

. therefore. . - St Ghae
=,  They are-not availing the Notlf‘catlon No 29/2004 from 07 03.96 but
L .- -owing - to g human error, the computer programme continued
superscribing the invoices with Notlﬂcatlon No. 29/2004 whlch was.being
- " availed by them prior to 01.03.06. They have corrected the error
lmmedlately |

2.3 After following the due process of law,. adJudlcatlng authonty held that
said goods were fully exempt from payment of Centrat Excrse duty under
- Notification No. 30/04-Ce dated 09.07.04 and in vrew of provrsmns of section
5A(1A) of Central Excise Act, 1944 & CBEC Circular No. 937/27/10Cx dated
26:11.10, they were not required to pay duty and then after wards clalm rebate
of duty. Accordlngly he rejected the said rebate cfanms B o

3. Being aggrleved by the impugned order-in-original, apphcant filed appeal
before Commnssnoner(Appeals) who held that Notification No. 30/04-CE is a
'condltlonal notifi catlon since the said exemptlon is available only if cenvat credit
on input is not availed. In this case as per decfaratron in ARE-1 form appllcant
had availed cenvat credit on inputs. Therefore the benefit said notification was
not available in this case and there was no question of applying the provisions of
section 5A(1A) of Central Excise Act, 1944, Commissioner(Appeals) held that
rebate claims could not be rejected on this ground. However he noted_ that
applicant had availed benefit of advance IicenSe scheme in terms of Notification
96/09-Cus dated 11.09.09 and as per condition (viii) of said notification the
facility under 18 (rebate of duty paid on materials used in the manufacture of
resultant product) or sub rule (2) of rule 19 of Central Excise Rule 2002 in
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4. Being.aggrieved by the in‘ipugned Ordei'-'in-App'eal, the applicant has filed -

this revision application under Section 35 EE of Central Excise Act; 1944 before

o Central Géverhment on the following grounds:-

impugned order on an extraneous ground not contained in the Order_-in-Original
impi.lgnec_i before him. Having found, at the first blush, the Order-in-Original to

facilities, namely:

@ The facility of rebate of duty on materia used in the manufacture
of resultant product under Rule 18 and

(b) The facility of clearing final/export product under Bond under syb-

rule 2 of Rule 19,
This allegation is wrong in fact and ground reality. As an example we are
enclosing the connected documents in Annexure to Order-in-Original No,
2331/11-12/D.C.(Rebate)/Raigad dated 29.02.2012 at Sr. No. 40, Excise Invoice
No. EXP-245 dated 31.10.2011 and ARE No. 507/11-12 of same date. At the
bottom of the front page, the following declaration/undertaking has been given:-
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‘We hereby certify that the above mentioned goods have been
manufactured. : R

Availin_g facilipy/faCiliw of Cenvat Credit under Cenvat Rules, 2002.
- Without availing facility under Notification ~4~’§"1/2004‘-Cehtral L

S

Rt - Central Excise Rules, 2002,

e ‘Excise(N.T.) dated 6t ptember 2004, Is§ued tjndet ‘.:Rulé 18 of - o

o Without a\)ailing lf;jﬂrfaéizlit)“/“ under ngiﬂéaﬁgn‘ 43/20&1-Central n
< " Excise(N.T.) dated 26t June, 2001, Issued under Rule 19 of Central

Sona Excise (No.2) Rules 2001,

42 the concermed Notification 21/2004-Central Excise(N.T.) dated 6"
Septe_rﬁvb‘er_Z()'Q4 allows rebateﬁcff“‘v'\ihé“lé’df” dutypardon excisable goods used in
the manufacture of or processing of exports goods anderRule 18 of Central
Ext:‘is‘ev Rules; 2002 and assessee is not avalhngof the same _' The ‘cohcerned”
Notifiation 43/2001-Central Excise(N.T.) dated 26" June, . 2001 aliows
cbhditiqns, safeguards and procediires forprocurement bf theexcnsabtegoods

without payment of duty for the purpose of use in the manufactureorprecessmg
of export goods under Rule 19(2) of Central Excise Rules, 2002; and assessee is
not availing of the same. . |

4.3 . The Excise Invoice and ARE-I also show that duty has. been paid while
exportation of the finished goods, which ni:élarﬁs”jtvhat Assessee has availed of
facility under Rule 18 of Central Excise Rulés,’rri'ZﬁOZ_-‘df “Rébéte of Duty paid on
exciséble goods” (which is the first part of rule 18) and not “Duty paid on
materials used in the manufacture or processing of such goods”. There is no
disputé that the applicants have not availed the fatility under rule 19(2), i.e. the
facility of clearing the export goods at Nil rate under bond/LUT. The second type
of debarred facility is the rebate of duty on material used in the manufacture of
resultant product. It is on record that the applicant have also not utilized this

facility of rebate on raw material.
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No. (viii) and SO, that case has no similarity with the facts of the present
application. Consequently, the reliance Placed by the Commissioner (appeals) on
the order in Re: Omkar Textile is grossly misplaced.
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ll,

also the natural corollary can not be. denial of rebate of the duty pald on the
finished goods. The remedy may lie somewhere else like denial of exemption or
the advance licence facility under subJect Notification No. 96/09. The
Commissioner (appeals) has thus grossly compounded his first mlstake by
resortlng to totally wrong and uncalled for remedy " T

- 4.7 Since the Commlssroner (appeals) has already held that the rebate claims - |
were not lrable to reJected on the ground that the goods were fully exempted ,
under- the Notifi catlon No. 96/09 and it was*obllgatory for the applrcant to avail
the full exemptlon by dent of Sectron 5A(1A), the applrcant do not consrder it
necessary to repeat and deal with the grounds whrch they have taken up in the

first appeal filed before the Commlssmner (appeals) All the same for abundant e

cautlon it is prayed that all those grounds taken up ln the ﬁrst appeal may be
considered for the present appeal also, wnth mutatrs mutandrs challenoes as lf
they were physrcally and bodlly llfted and placed herem L '

5. Personal hearing was scheduled in this case on 30.09. 2013 & 15 10 2013.
Hearlng held on 30.09. 2013 was attended by Shn Willrngdon Chnstran_ Advocate -
Shri D. ChatterJee Vice President and Shri D.. P Marathe Sr. Gen 'Manager of
company on behalf of the applrcant who relterated the grounds of revision
applrcatlon The appllcant also relied upon G. GI order in case of M,‘s Chenab
Textlles Mills reported as 2013(290) ELT 145((5.01) and in case of M/s
Shubhada Polymars reported as 2009(91) RET ISG(G 0 I) Nobody attended

6. Govt. has considered both oral and wrltten submissions of the applrcant
and also perused the orders passed by the lower authorities. ’

7. On perusal of records, Government observes_ that initially adjudicating
authority had rejected the said rebate claims on the ground that salc_l goods were
exempted from payment of whole of Central Excise duty under Notification No.
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appéal, Commissioner(Appeals) held that applicant had availed cenvat credit on

..., the inputs and they were not eligible to avail Notification No. 30/04-CE and duty

Was rightly paid under . Notification No. * 29/04:CE dated 06.04.04.
Commissioner(Appeals) held that rebate claim xc’ou{‘d;‘ not be :‘rejectedv on the

condition (viii) of said notification rebate of duty under rule 18 of Central Excise
Rule 2002 is not admissible. Now applicant has filed thi“s\ revision application on
the grounds mentioned in para 4) above,

8. Government notes that applicant has paid dut-y' on exported goods under
Notification 29/04-CE(NT) and claimed rebate -of duty paid on exported goods

30/04-CE'and correctly paid duty under Notification No. 29/04-CE. Government
further notes that even otherwise the “provisions of section 5A(1A) of Centra
Excise Act 1944 are not applicable in case of Notification No. 30/04-CE since it is
a conditional notification, Similarly the CBEC Circular No. 937/27/10-Cx dated
26.11.10 is not issued in the context of Notification No. 30/04-CE but it was
issued in the context of Notification No, 29/04-CE(NT) amended by Notification
No. 58/08-CE dated 07.12.08 reducing the duty on certain textile items to 0%
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unconditionally and the anomaly pointed out was remdved after issue of

Notification No. 11/09-CE dated 7.7.09. Moreover, the export-.. clearancesof this
case pertain to thé period 18.7.11 to 9.11.11 as per annexure of impugned
order-in-original. Commissioner(Appea'lﬂs) has ‘theréfore rigihtlii held that rebate
claims can not be denied-to the ,appli\}éaﬁt\?”oﬁ;?‘fheféib()vé; sald grgund.tgken‘by

- original authority. As 'suchwGovern‘ment” take upthe issue for decision whether

“the rebate caims cannot disallowed " on’
Comm’is:sioner(Appea,;‘)_&_}:“ L o

‘the ground utaken by

9. Government notes that in this issue to be decided is whethir rebate of
duty paid on exported goods is not admi§$ible 'fq\,:.{violation of condition No. (viii)

of Customs Notification No. 96/09-Cus dated 11.09.09.

e 0

Cus. dated 11.09.2009,
" (viii), which reads as under.:-

9.1 ' In order to examine the issue in thecontextof Notification No 5916‘/_20‘09-

it would be proper to peruse the condition No.

" that the export obigatieon as'specified in th > said authorization (both in value
and quantity terms) i&»di;s,c,barged:withiﬂ; the period spec:ﬁed in the said atthorization

or within such éXténded'penqd;as“may be granted by the Regiona ‘Authority by

Provided that an Advance Intermediate a&thaﬂéétion holde_r shall dischargg export
obligation by supplying the resultant products to exporter.in terms of paragraph 4.1.3
(ii) of the Foreign Trade Policy;” : R

The said condition No. (vii) debars availment facility of rebate cl»aim on
duty paid on materials used in manufacture of re‘sultant“produd under rule 18
and also the. facility of duty free procurement of réw 'materials under rule 1_9(2)
of Central Excise Rule 2002. The applicant has claimed rebate of duty paid on
final product and not of duty paid on raw materials/inputs used in manufacture
of final resultant product exported as is evident from the order-in-original. There

10
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is a categorical declaration in the ARE-1 form that no facility of Notification
21/04-CE(NT) dated 06.09.04 i.e. input rebate claim and under Notification
43/01-ce(NT) dated 26.06.01 i.e. duty free procured of raw Material under ryle
19(2) was avajled, | | BRI

has claimed rebate claim of duty paid on (finished) €xported goods. As per
condition (viii) of Notification No0.96/09-Cus or condition No. (v) of Notification
93/04-Cus relating to advance licence scheme, there is no restriction on availing
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dated 19.04.02 as amended vide corrlgendum dated 29.11.02 is admlssrble since
the amended condltlon v of said notification debarred only the availment of
rebate of duty pald on inputs/raw materials used in the manufacture of fi mshed
i exported goods The said Notification No. 43/02- Cus ‘was subsequently replaced ‘
by Notlﬁcatlon No. 93/04-Cus dated 10.9.04. In vnew of the posrtmn 3 the rebate’ '
cla|m°.of ddty pald on export goods (finished goods) can not be r’eJ ed on thlS

Lt gre‘bnfl smce there is no vrolatlon of condition (vm) of Notrﬁcatlon _.0; 96/09 Cus

d&ed 11, 09 2009 which debars Only the’ facrllty Of rebate of - duty pald on inputs

: used in the lmanufacture of exported goods

9.4 Government notes that the ongmal authority on scrutlny of: rebate clalms
had not” found any other dlscrepancy in the rebate claim other than the
dlscrepancy noted in para 2.1 above As such, lt rs clear that rebate clalms‘were
found i order and there was no dlspute about the export of duty pald goods As h
sach the fundamental condltlon: for allowrng rebate clalms that* duty, :
are expo?ted already stands satlsﬁed rn this - case Therefore "th

i read W|th Nolaﬁcatron No 19/04-CE(NT) dated 06 09 2004

10.  In view of above posrtlon Government sets aside the rmpugned order-ln-
appeal and allows the revrsron applrcatlon with consequentral rellef

11. - The revision application 'thus\,s"'UCceed‘s_ ln"termsofiabove.,

12.  So ordered.

(D.P. SINGH )
JOINT SECRETARY TO THE GOVT. OF INDIA
M/s Garden Silk Mills Ltd., .
Vill.: Jolwa, Tal.: Palsana,

Surat. o
~ (Attested)

(wrrae Ty ama)

HETIS GIF{J,NI/Asscst‘m

g

CBEC-O0SD (Rewision Application
e garay l%ﬂ'r-r )

12 Ministry of Fmance (Deptt of Ro\q)

rmra HRFTR/Govt  of Inde
f%csﬂ/ NEBY Beihi
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G.O.L Order No.

1336 /2013-CX dated 21.10.2013

Copy to:

N - {2.»

€als) Mumbai Zone-11, 3r

, Plot No, C-24, Sector E, Bhandra Kurla
Complex, Bhandra (E), Mumbai - 400 051,

The Deputy Commissioner (Rebat

mmi e) Central Exci
Floor, Kendriya Utpat Shulk Bhava

n, Sectior-1 7, Khandeshwar, Navi
Mumbai -410206.
M/s Garden Silk

Mills Ltd., vill. Jolwa, Tal.: Palsana, Surat,
5. M/s Willingdon & Associates, Trident 'C” Block, 31 Floor, Opp. GER]
\_G/Compound, Race Course, Vadodara — 390 007. o
g PS to JS(RA)
' Guard File,
Spare copy.

se, Raigad, Gr.
4,

4=

(Bhagwat p. S"harma )
OSD (RA)
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