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F.No. 195/424/11-RA
ORDER

This revision application is filed by the applicant M/s Peace International Mdmbai
against the order-in-appeal No. M- I/RKS/36/2011 dated 01.02.2011 passed by
Commissioner (Appeals) Central Excise, Mumbai-I with respect to order-ln-orlglnal
passed by Assistant Commussuoner(Rebate), Central Excise, Mumbai-I.

2. Bnef facts of the case are that the appllcant has filed two rebate claim in respect
of the duty paid on the goods exported which were manufactured by the manufacturer
M/s Trupatl Textlle, Surat falllng under the jurisdiction of Division-I, Surat-I
Commrssnonerate On scrutlny of the rebate clalms it was notlced that the applicants
had purchased‘the exported goods from M/s 'l'rupatl Textiles, Surat. The manufacturer
have procured majority of inputs from the units M/s Vinlta Textiles, Surat and M/s
Vlshal Enterpnses, Surat Both these unlts were declared bogus by the Comm|55|oner,
, Surat Hence, the Cenvat Credlt avalled by M/s Trupatl Textlles i.e.
suppller of the goods to the applicants, had not pald proper duty on the exported
consngnmentv Therefore, the rebate cla|m was re]ected by the then Assistant
Commlssron "”’fRebate), Central Exase Mumbar-l Commussronerate vude Order-in-
ginal ,12.2005. Aggriev id Order-in-Original dated 08.12.2005,
passed by the Assnstant Commnssuoner (Rebate), Central Excise, Mumbai-I, the

applicants preferred an appeal before the Commrssnoner (Appeals), Central Excise,
Mumbai-], Mumban The Commlssroner (Appeals), Mumba| Zone-I, vide his Order-in-
Appeal No. CPA(312)9/MI/2006 dated 20 06. 2006 remanded the case back to onglnal
authority, who again rejected the _same, vide |mpugned Order-m-Orlglnal dated
13.10.2006. - |

3. On beings aggrieved, the applicant again filed an appeal before Commissioner
(Appeals) who rejected the same.
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4. Being aggrieved by the impugned order-in-appeal, the applicant filed this
revision application under Section 35EE of Central Excise Act, 1944 before Central
Government on the following grounds :

4.1  The Commissioner (Appeals) erred in relyin\g_qn the:ﬁndi‘ngs of the_adjudicating
authority who has in turn relied on a report of the Range Superintendent who hés
reported that the manufacturer M/s Tirupati TeXtiIes had procured majority of the
inputs from Vinita Textiles and M/s Vishal Enterprises who were declared bogus vide
Alter circulars issued by Commissioner of Central Excise, Surat-I. Commissioner
(Appeals) failed to appreciate that a copy of the said report of the Superintendent has
not been supplied to the applicants. No details of the said report have been provided.
Even the date is not mentioned.  The report Was ‘obtained behind the back of the -
applicants. Likewise, copies of the alert circulars have also not been supplied. 1t is
significant to note that the deficiency memo dated 25.04.2005 does not refer to the
Superintendent’s report and to the Alert Circulars. Thus the applicants were never put
to notice on this aspect and the order has been passed in gross violation of the
Principles of natural justice. ‘

4.2 The Commissioner. (Appeals) falled to apprecrate that even if M/s Vinita Textlles
and M/s Vishal Enterprise were declared bogus that would not- affect the apphcants’
case. Admittedly and undisputedly the applicants procured the goods from M/s Tirupati
Textiles who is a genuine manufacturer. The credentials of M/s Tirupati Textiles héve
not been questioned or challenged. The duty paying documents viz. the invoices and
the duty paid certificates are found to be genuine. The fact that M/s Tirupati Textiles
manufactured the fabrics and supplied the same to the applicants after payment of
Central Excise Duty has not been disputed. In the circumstances, the department was
duty bound to allow the applicants’ rebate claims. In this connection the applicants rely
on the judgement of Hon’ble CESTAT in the case of Imtiyaz Traders reported in
2010(261) ELT 495 (Tri.-Ahd.)
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43 The Commissioner (Appeals) failed to appreciate that the exporter is not required
to verify and check the'genuineness of parties who supplied the raw materials to the
manufacturer (seller). It is practically not possible to do so for anyone and there is no
such requirement under any law. He failed to appreciate that the applicants had applied
the maxim “Caveat Emptor” in as much as Tirupati Textiles is a genuine manufacturer
and the credentials of Tirupati Textiles have ’never been challenged by the Department.
By re]ectmg the rebate on the grounds that were never raised in memo or notice, the
Commissioner (Appeals) has travelled beyond the scope of the notice. In this
connectron the apphcants rely on the following decisions:-

(i)  Kantilal Parekh — 2003(158) ELT 678(Bom.)
(i) Pawan Tyres Ltd. — 1996(81) ELT 244(Tri.)
Further Commissioner (Appeals) failed to appreciate that srmultaneously however vide
R.O.No. 2041 and 2042 of July 2005 the‘ Assistant Commissioner allowed the rebate
claims in favour of M/s Tirupati T eXtiles ,Where exports were effected by the applicants.
Further',”\iid“e”"R'O' No. 1936 & 1937 of july 2005 the ‘Assistant‘Commissioner allowed
subsequent rebate claims filed by M/s Shankar Fabrics who had procured goods from
the same Trupatl Textlles It |s srgmﬁcant to note that no demand/recovery
'proceedlngs are mrtrated agarnst Tirupatl Textrles & ‘Shankar Fabrics. This clearly
indicates that the grounds for re]ectlon of the appllcants’ 'cla!ms are not sound or
correct o | '

5. The personal hearing was ‘scheduled in the case on 21.12.2012. Shri Murli
Dialani, P/o holder, attended hearing on behalf of applicant who reiterated the
‘grounds of revision application. Shri P.K. Bohra, Deputy Commissioner, . Division -A,
Mumbai-I - attended hearing on behalf of respondent department who stated that
Order-in-Appeal may be upheld.

6. Government has carefully gone through the relevant case records and perused
the impugned Orders-in-Original and Orders-in-Appeal.
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7. Government observes that the applicants had purchased the exported goods
'from M/s Tirupati Textiles, Surat. The manufacturer have procured majority of inputs
from the units M/s Vinita Textiles, Surat and M/s Vishal Enterprises, Surat. Both these
units were declared bogus by the Commlssroner, Central Excise, Surat. The original
authority has rejected the rebate claim on the ground that duty paid from such Cenvat
Credit availed by M/s Tirupati Textlles on the basis of bogus rnvorces raised by
nonexistent suppliers of inputs, can not be treated as payment of duty on the exported
goods. The CommisSioner (Appeals) upheld the'impugned Order-in-Original. Now the
applicant has filed revision application on the grounds stated in para 4 above.

8. Government notes that the applicants as merchant exporters -purchased/procured

their export goods (i.e. processed fabrics) from different manufacturers. There is no

dispute to the factual details on record for the completiOn of exports and filing of claims of
rebate in terms of Rule 18 of the Central Excise Rules 2002 read with Notification
No 19/2004—CD(NT) dated 06.09. 2004 Govemment notes that such like |ssue has already
been decided by the revrsronary authorrty vide GOI Order No. 304-307/07 dated
18.5. O7(F No. 198/320 323/06) in the case of M/s Shyam Internatronal Mumbar In this
case revision application was filed by department i.e. CCE Mumbai against the orders-in-
appeal No. 326 to 329/M-111/2006 dated 18.05.06 passed by Commissioner of Customs
and Central Excrse (Appeals) Mumbar Zone-II In the said GOI Order it was held that the
merchant exporter cannot be denred the rebate claim for the reason that manufacturer has
availed Cenvat Credit wrongly on the basis of bogus duty paylng documents when there is
no evidence to show that the applicant merchant exporter was party to fraud committed in
fraudulent availment of cenvat credit.

9. Government notes that srmrlar issue was mvolved in the case of M/s Roman
Overseas decided by Government vide G.O.1. order No. 129/10-CX dated 07 01.10 relyrng
on said GOI order No. 304—307/07 dated 18.05.07 in the case Shree Shyam
international Mumbai. The above mentioned G.O.1. order No. 129/10-CX dated 07.01.10
was challenged by department in a writ petition filed before Gujarat High Court. Now
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Hon'ble High Court of Guijrat vide order dated 31.03.11 reported as 2011 (270) ELT 321
(Guj.) has upheld the said G.0.1. order dated 07.01.2010. The para No. 10 to 15 of said
judgement are reproduced below:

"10.  From the material on record noted above, we find that insofar as respondent M/s Roman
Overseas is concerned, it had purchased goods after payment of duty to the manufacturer. On such
duty, respondent M/s Roman Overseas was within its rights to claim cenvat credit which was passed
on by the seller of the goods i.e. M/s Unique Exports. It is of course a fact that such goods were not
duty paid. Fact however, remains that there are no allegations that respondent M/s Roman Overseas
was part of any such fraud, had any knowledge of the fact that duty was not paid or t hat it had
failed to take any precaution as required under sub-rule(3) of Rule 9 of Cenvat credit Rules which
reads as under.

11, In view of above discussion, we find that respondent M/s Roman Overseas cannot be denied
the benefit of rebate claims. Particularly, when there are no allegations that respondent M/s Roman
Overseas either had knowledge. or had even failed to take basic care required in law or in general
terms to verify that goods were duty pafd.

12, The language of Rule 18 however, may pose some question. In particular, it may be
contended that Rule 18 envisages rebate for duty paid. Term duty paid as per the department would
be duty paid to the Government and not otherwise and when no duly is paid, there can be no
rebate. In our views, however Rule 18 also can be looked from this angle. Insofar as respondent M/s
Roman Overseas is concerned, it had paid full duty partly by paying duty directly to the Government
and partly by availing cenvat credit. To do so, they had made payment of part duty to seller of
goods. Insofar as respondent M/s Roman Overseas Is concerned, therefore, entire duly is paid by
them of which it is claiming rebate of the duty paid on excisable goods upon eventual export.

- 4. . Reliance was placed on decision in case of Sheela Dyeing & Printing Mills P. Ltd. vs. CCE &
G Surat-I reported in 2008 (232) ELT 408 (Guj), wherein issue involved was whether while taking
cenvat credit on inputs, the applicant had taken reasonable steps to ensure that goods are duty paid.
It was in this background relying on sub-rule (2) of Rule 7 of Cenvat Credit Rules, Court found that
appellant had failed to take such care. In the present case, we have already noticed that such
averments and allegations are not on record. In fact findings are to the contrary.

14. In the result, we are of the view that impugned orders require no interference. "
Government notes that Hon'ble High Court has laid down the principles that rebate claim

cannot be denied to merchant exporter if he is not party to fraud committed at
manufacturer or input supblier end and he has paid duty on valid duty paying documents.

10. Government further notes that in this matter the alleged association/
connivance of the applicant in fraudulent availment of cenvat credit neither discussed nor
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any independent proof /investigation report thereof is appearing in case records before this
authority. The result of investigation conducted by the department regarding involvement
of applicant in fraudulent availment of Cenvat credit are not placed on record. Further it is
also noted that in the background of proceedlngs of this matter, lower authorities have not
followed the pnncrple of individual verification of genuinety of transactions as laid down by
Hon'ble Gujarat High Court in its order dated 31.03.2011 in case of M/s Roman Overseas
and other in SCA N0.16269/2010 wherein the careful vand analytical applicability of this
authority's decision in M/s Shree Shyam International [G.O.it order No. 304-307 dated
18.05.2007] was upheld. The SLP No. CC 19577/11 filed by department against this order
dated 31.03.2001 of Hon'ble High Court of Gujarat was ’d.istnissed by Hon'ble Supreme
Court vide order dated 2.12.11. Applicant has also argued that he was not supplied the
relied upon document like jurisdictional Superintendent of Central‘ Excise report and alert
circular issued by Commissioner Central Excise. The relied upon documents are required to
be supolied to the notice to comply with the principles of natural justice. In view of totality
of all the above said details and the fact of the case, Governrnent in the interest of natural
]ustlce finds |t proper to remand back the case to the adjudicating authority for fresh
consrderatlon in -the light of observation and discussions made in foregoing paras.
Government therefore sets asrde the lmpugned orders and remand the case back to
original authorlty for denovo consrderatson by taking mto account the above observatlons
and judgement dated 31.03.2011 of Hon’ble Gujrat High Court. The applicant will be
supplied the copies of relied upon documents and a reasonable opportunity of hearing be
afforded to them. o

11.  The revision application is thus disposed of in terms of above.

12.  So, ordered.

(D.P. Singh)
(Joint Secretary to the Government of India)

M/s Peace International,
236, Sanjay Building, 5-B Mittal Industrial Estate,
Andheri-Kurla Road, Mumbai- 400049

(Attested)
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G.O.I Order No. | 2 |/13-Cx dated /<-02-2013

Copy to:-

1. The Commissioner of Central Excise & Customs, Mumbai-I, 115 Kendriya
Utpad Shulk Bhavan, Maharishi Karve Road, Mumbai — 400020

2. Commissioner of Central Excise (Appeals), Mumbai Zone-I, Meher
: Bunlding, Dadi Seth Lane, Chowpatty, Mumbai- 400 007.

3. The Assistant Commnssnoner (Rebate), Central Excise, Mumbai-I, Meher
Building, Bombay Garage, Chowpatty, Mumbai- 400 007.

L)/PS to JS(Revision Application)
b3 5} A

5. Guard File

6.  Spare Copy.

(Bhagwat P. Sharma)
OSD (Revision Application)



