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ORDER

These revision applications are filed by the Commissioner of Central Excise,
Thane-1, Navprabhat Chambers, Ranade Road, Dadar (W), Mumbai against the
orders-in-appeal No.YDB/128 & 129/Th-1/2010 dated 20.8.2011 passed by the
Commissioner of Central Excise (Appeals) Zone-I Mumbai with respect to orders-in-
original No.R-13/09-10 dated 18 4.09 & R-276/09-10 dated 1.10.09 passed by the .
A55|stant Commnssnoner of Centra! Excise, Kalyan-I Division Thane-I. M/s Essel
Propack Ltd. , Thane are the respondents i in these cases.

2. Brief facts of the case are that the respondents are engaged in the
manufacture of excisable goods falling under Chapter 39239090 of the Schedule
to the Central Excise Tarlﬁ" Act, 1985 and “are holders of Central Excise
Regrstratlon No. AAACE1568LXM001 The respondents had filed rebate clanm on
* account of goods cleared by them to M/s. Hlndustan Unilever Ltd; Kandla SEZ,
under Rule 18 of the Central Excise Rules, 2002. However, it is seen that the
respondents have not furnished the Bill of Exports against all the copies of the
said ARE-1s, which appeared to be necessary in fulfillment of the condition for
clatmmg the export entlttement i.e., rebate under Rule 18 of the Central Excise
Rules, 2002, read with sub rule (3) of Rule 30 of SEZ Rules, 2006. Against this
background show cause notices were issued and accordingly the rebate claims
were rejected. ' ‘

3. Being aggneved by the sald orders-i n-orlgmal the respondents fi led appeals
before Commissioner (Appeals), who allowed the said appeals with consequential
relief. Commissioner (Appeals) held that rebate of duty paid on goods supplied to
SEZ is admissible under Rule 18 of Central Excise Rules 2002 read with Notification
No0.19/04-CE (NT) dated 6.9.04.

4. Being aggrieved by the impugned orders-in-appeal, the applicant department
has filed these revision applications under Section 35 EE of Central Excise Act, 1944
before Central Government on the following grounds:
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4.1 Supply made to a SEZ Unit is not covered under the definition of export under
the Customs Act, 1962. This proposition has been examined by the Hon'ble High
Court of Gujarat in M/s. Essar Steel Ltd Vs. UOI 2010 (249) ELT 3 (Guj), wherein it
has been held that "the term 'export' having been defined in the Customs Act, 1962,
for the purposes of that Act, there is no question of adopting or applying the

meaning of the said term under another enactment for any purpose of levying duty

under the Customs Act, 1962. In other words, a definition given under an Act cannot
be displaced by a definition of the same term given in another enactment, more so,
when the provisions of the first Act are being invoked. Even:in the absence of a
definition of the term in the' sub]ect ;.tétﬁfé, ué”&eﬁfiiti'on éontained |n éhdthér statute
cannot be adopted since a word may mean different things depending on the setting
and context. Reference is invited to the decisions of the Apex Court in the case of
Commissioner of Wealth Tax Gujarat-III, Ahmedabad Vs. Ellis Bridge Gymkhana,
(1998) -1 SCC 384, Commissioner of Income Tax, Bangalore Vs.. Venkateswara
Hatcheries (P) Limited, (1999) 3 SCC 632 and M/s. Qazi Noorul H. H. H. Petrol Pump
& Another Vs. Dy. Director, E.S.I. Corporation, reported in 2009 (240) ELT 481 (S.C.)
= 2009 AIR SCW 5490. In fact, the interpretation canvassed by the department is
not merely the adoption of a definition of another Statute, but the incorporation of a

taxable event itself, which is impermissible under the law".

Further while examining the similar issue, it has been held by the Hon'ble CESTAT,
Mumbai in CCE, Thane-I Vs. Tiger Steel Engineering (I). Pvt. Ltd. 2010(259) ELT 375
(Tri-Mumbeai) :- "However, the question arises as to whether such supply of goods to
SEZ units was an 'export.’ At no time was the term 'export' defined under the Central
Excise Act or any Rules framed thereunder. The definition of 'export’ given under the
Customs Act has been traditionally adopted for purposes of the Central Excise Act
and the Rules thereunder. Therefore, in the absence of a definition of 'export’ under
the Central Excise Act, the Central Excise Rules or the CENVAT Credit Rules, 2004,
we hold that, for purposes of the CENVAT Credit Rules, 2004, one should look for its
definition given under the Customs Act. The fictionalized definition of "export” under
Section 2 (m) (ii) of the SEZ Act cannot be looked for as it purports only to make the
SEZ unit an exporter. In other words, the term 'export’ used in Rule 5 of the CENVAT

3



F.N0.198/3-4/2012-RA

 Credit Rules, 2004 stands for 'export’; which is 'physical export' out of the country,
envisaged under the Customs Act. We take this view because, as we have already
indicated, anybody other than SEZ unit cannot be allowed to claim any benefit under ‘
the SEZ Act/Rules".

The clariﬁcation issued vide Circular No.6/2010—Cus dated 19.03.2010 has not

the binding’e;ff"eét, being cOntijary to the law. This proposition has been upheld by

the constitutional Bench of,'Ho‘h"b_la Supreme Court in CCE, Bolpur Vs. Ratan Melting ,
& Wire Industries 2008 (231) ELT22 (SC). o R

A copy of assessed "Bill of Export”is‘a fundamental document along with the

copy of the relevant ARE1 bearing endorsement of the Customs'Ofﬁcer/speciﬁed

- officer in charge of the SEZ, in order to consider“:the ‘claaranée'as;a genuine one

. v-effected to the SEZ in accordance with sub-rule 3 of Rule 30 of the SEZ Rules, 2006

. and further to consider the rebate eligibility under Rule 18 of thef“Cehtral Excise

" Rules, 2002. . As the said Bill of Export was not submitted by M/s. EISL,-‘ their rebate

claim éannot be considered as éomplete and proper and thereforé the same is not
admissible. ' ' ' :

counter reply.

Rachit Jain & choti Pal, Advocateson behalf ‘dfézlifhe«_respori&er}ts who stated‘ that

~ impugned orders-in-appeal bemg[egal and proper maybe upheld They further
contended that sai(i revision ap'pjliéatifqh“is tima barred and ﬁ‘aﬁble'v to be réjécted on
this count also. - o | |

6. Personal hearing sChe‘dutédf in thlS yci:ase on 2692013 was attendedby Shri

7. Government has carefully gone through the relevant Case records, oral &
written submissions and perused the impugned orders-in-original ‘and orders-in-

8. On perusal of records, Government observes that applicant department stated
in the application that they had wrongly filed appeal before CESTAT Mumbai on
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22.11.10 against said order-in‘-appeal received on 27.8.10, which was rejected by
Hon'ble Tribunal vide order dated 29.8.11 as non-maintainable as per provision of
Section 35B(1) first proviso of Central Excise Act 1944, Therefore, department has
contended that they were pursuing appeal before CESTAT upto 2.11.11 and time
spent upto said date may be excluded in terms of Section 14(2) of Limitation Act

- 1963 for the purposes of Section 35EE(2). The revision applications are filed on

12.1.12, As such the applications filed on 12.1.12 is with 6 months of the receipt of
impugned order-in-appeal. Government notes that Hon'ble High Court of Gujarat in
W.P. No. 9585/11 in the case of M/s Choice Laboratory vide order‘dated 15.9.11,
Hon'ble High Court of Delhi vide order dated 4.8.11 in W.P. No0.5529/11 in the case
of M/s High Polymers Ltd. and Hon’ble High Court of Bombay in the case of M/s
EPCOS India Pvt. Ltd. in W.P. No. 10102/11 vide order dated 25.4.2012, have held
that period consumed for perusing appeal bonafidely before wrong forum is to be
excluded in terms of section 14 of Limitation Act 1963 for the purpose of reckoning
time limit of filing revision application under Section 35 EE of Central Excise Act,
1944. The ratio of above said judgments is squarely applicable to this case.
Government considering the genuine reasons for said delay not exceeding 3 months,
condone the delay under Section 35EE(2) and proceeds to decide these applications

on merits.

S. Government notes that department has contended that definition of ‘export’
given under the Customs Act 1962 has been traditionally adopted for the purposes
of the Central Excise Act and rules made thereunder. The term ‘export’ is a physical
export out of the country as envisaged in the Customs Act. Department has relied
upon judgement of Hon'ble Tribunal in the case of M/s Tiger Steel Engineering Pvt.
Ltd. 2010(259) ELT 375 (T-Mumbai) wherein it was held that ‘export’ has same
meaning as defined in Section 2(18) of Customs Act and not defined under Section
2(m)(ii) of SEZ Act 2005.

9.1 Government notes that as per para 5 of CBEC Circular No0.29/06-Cus dated
27.12.06 (F.No.DGEP/SEZ/331/2006), the supplies from DTA to SEZ on payment of
duty shall be eligible for claim of rebate under Rule 18 of Central Excise Rules 2002
subject to fulfiliment of conditions laid therein. Further Rule 30(1) of SEZ Rules,
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DTA Unit. may supply goods to SEZ, as in the case of exports either under bond or as
duty paid goods under claim of rebate on cover of ARE-1.

9.2 Government also notes that CBEC in its Circular No.06/10-Cus dated 19.3.10
(F.No.DGEP/SEZ/13/09) regarding rebate under Rule 18 on clearances made to SEZs
has clarified as under: |

“Sub. Rebate umier Rule 18 on clearances made to SEZs. reg

A few representat/ons have been received ﬁ'om various fie/d "
formations as well as from various units on the issue of admissibility of
rebate on supply of goods by DTA units to SEZ. '

2 A view has been put forth that rebate under Rule 18 of me‘c:e_naa'l

Excise Rules, 2002 read ‘with Notification 19/2004- CE (NT) dated
.06. 09 2004 is admrssrble anly when the goods are. exported out of India

and not when supplies are made to SEZ.

'3 The matter has been examlned The arcu/ar No. 29/2006— Cus
‘dated 27.12,2006 was /ssued after con5/denng all the relevant palnts and
it was dlarified that rebate under Rule 18 is admissible when the seqopll&i
-are made from DTA to SEZ. The Cfrcufar also lays down the procedure
and the documentation for effecting supp/y of goods from DTA to SEZ, by
mod/tj/mg the procedure lbr norma/ expart. ) C?earance of duty free
b materla/ for authansed operaaan in t;he SEZ /s admlss/b/e under Secﬂan
26 of the SEZ Act 2005 and procedure under Rule 18 or Ru/e 19 af the
Central Excise Rules is followed to glve effect to ﬁ‘ws prow510n of the SE
- Act, as envisaged under Rule 30 of the SEZ Rules 2006

4. Therefore, it is viewed that the settled position that rebate under
Rule 18 of the Central Excise Rules, 2002 is admissible for supplies made
from DTA to SEZ does not warrant any change even if Rule 18 does rlat
mention such supplies in clear terms. The field formations are required ta
follow the dircular no. 29/2006 accora&ng/y "

9.3 Government notes that the j’ud’gement of Hon'ble CESTAT in the case of M/s
Tiger Steel Engineering Pvt. Ltd. cited by department relates to the issue of refund
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of accumulated cenvat credit under Rule 5 of Cenvat Credit Rules 2004. Hon'ble

Tribunal in para 12 of said judgement has observed as under:

“.... The Board's clarification is in the context of applicability of Rules 18 and 19

of the Central Excise Rules, 2002 to a DTA supplier who might claim duty-free

clearance of goods under Bond/Letter of Undertaking or rebate of duty paid on

- such-goods or-on-raw materials used-therein. -Stuch limited clarification offered

by the Board cannot be app/y/ea’_ to thq instant case where the issue under

_.consideration is altogether different.”

From above it is quite clear that CESTAT has not given any finding on the
admissibility of rebate claim of duty paid on goods cleared to SEZ/SEZ Units.

9.4 Government further notes that Hon’ble Gujarat High Court has held in the
case of CCE Vs NBM Industries vide order dated 8.9.11 reported on
2012(276)ELT9(Guj) as under:

“Revenue is in appeal against the Judgment of the Tribunal dated 6th March

2009 [2009 (246) ELT 252 (Tribunal) raising following questions for our
consideration:

2

()  Whether the Tribunal was right in allowing refund of the Cenvat credit
availed on inputs used in the manufacture of goods cleared by DTA unit to a
100% Export Oriented Unit, following CT-3/ARE-3 procedure, where the
provisions of Rule 5 of the Cenvat Credit Rules, 2004 are not applicable, such
clearance being ‘deemed export’?

(i) Whether the Tribunal was right in allowing refund of the Cenvat credit
availed on inputs used in the manufacture of goods cleared by DTA unit to a
100% Export Oriented ‘Un/'t; even in absence of enabling provision that
consider deemed export as physical export as in case of supply to SEZ,
having been defined as export in terms of section 2(m), of SEZ Act. 2005
read with Rule 30 of the SEZ Rules, 20067"

From the questions it can be seen that though two questions are framed,

issue Is common, viz. entitlement of the manufacturer to refund of Cenvat crediit on
inputs used in manufacture of goods cleared by DTA units to 100% export oriented
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unit. Case of the Revenue is that such refund is not available since Rule 5 of the
Cenvat Credit Rules does not cover such a situation granting benefit of deemed
export. It is Revenue’s case that only physical export wou/d qua//ﬁ/ for refund, We
need not record the submissions at length since we find tnat S/m//ar lssue was
considered by a DMS/on Bench of this Court in Tax Appea/ /Vo 968 of 2008

[2011(269) ELT 17(6‘:/] )] One of the quesaans posed before the Couzt was as
follows:

()  Whether in the facts and a?cum‘stanoes Of the case, the Tribunal is

. A Justified and has r:amm/tted a substant/a/ error of /aw in d/sm/sslng tne appeal

. of the Reverive and conﬁrmmg tﬁe order of the Ieamed Comm/s.s'/oner

(Appeals) holding that the clearances made by one 100% EOU to another

100% EOU whlch are "deemed exports”are lo be treated as Dphysical exports

’ for the purpose af endb’/ng reﬁ/nd of unual/zed Cenvat credit contemp/.ated
m under the prowszons af Ru/e 50f the Cenvat Cred/t Ru/e, 2004?”

3.~ The Division Bench af?er taking /ntowacrount tne dela// submissions of the
' caunse/ appeanng far tne pames he/d and a served as under

- "14. We have heard the learned Counse/ appeanng for tﬁe parties and
after considering their subm/ssmn.s we are of the wew Inat the issue raised

by the Reve ein the present Tax Appea : s square/y cavered by the decision
of Am/tex : ‘

the Tribunal in me case of Am/tex 5//k Mrl/?s PVt Ltd (supfa) /s eoncerned, it
is true that tbe appea[ is admitted by -the Apex Court. nawever no stay was
- granted by . the Apex Court. It is, however, more fmporlant to note that the
ldeasmn of the Tribunal in the case of Ginni International £td, (supra) was
also challenged before the Apex Court and the Apex Court vide decision
reported in 2007(215) ELT A102(5.C) held while dismissing_ﬁe Revenue's

| appeal against the Tribunal's order, that once Development Commissioner
giving permission to the appellant, a 100% EOU, to sell gbods inDTA up to a
specified value, Revenue cannot go beyond the permission and dispute it
 holding that for fixing the limit only physical exports and not deemed exports
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should have been taken into account. It is also important to note that the
decision of the Tribunal in the case of Sanghi Textiles Ltd. vs, Commissioner
of Customs & Central Excise (supra) was also challenged by the Revenue
before the Apex Cowrt and the Apex Court vide order dated 16.08.2007
dismissed the Revenue's appeal. While dismissing the said appeal, Apex Court
has referred to its decision in the case of Ginnj International Ltd.(supra) and
©TT refterated “that ~the  Tribunal i its “impugned order had held that once
-Development Commissioner giving permission to the appellant, a 100% EOU,
to sell goodss in DTA up to a specified value, -Revenue canrot go beyond the
permission and a'/Spu(‘e it holding that for fixing the limit only physical exports
and not deemed e,\warts should have been taken into account.

15, In view of the above settled legal position and considering the fact
that the issue is settled by the Apex Court by those very judgments on which
the Tribunal has placed reliance while deciding the case of the present
respondent, we are of the view that no purpose will be served in keeping this

- matter pending, awaiting the outcome of the Apex Court's decision in the

- case of Amitex Silk Mills Pvt. Ltd., (supra), especially when in two other
malters, the Apex Court has already dismissed the appeals filed by the
Revenue.

16.  In the above fact situation, we are of the view that no question of law
much less any substantial question of law, arises out of the order of the
Tribunal and even if it arises, the answer is very obvious and we, therefore,
hold that the Tribunal is justified and has not committed any substantial error
of law in dismissing the appeal of the Revenue and confirming the order of
the learned Commissioner (Appeals) holding that the clearances made by one
100% EOU to another 100% EOU which are "deemed exports” are to be
treated as phys/ca/ exports for the purpose of entitling refund of unutilized
Cenvat credit contemplated under the provisions of Rule 5 of the Cenvat
Credlit Rule, 2004.”

4 Counsel for the Revenue, however, submitted that a Division Bench of the
Madras High Court in the case reported in 2007 (211) ELT 23 (Mad) has taken a
different view. We find that the decision of this Court being directly on the issue, we
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are bound by the said decision. Further we find that the Apex Court in the case of
Virlon Textile Mills Ltd, v. Commissioner of C.Ex. Mumbaij, 2007 (211) ELT 353 (SC),
though not in identical situation while examining the nature of DTA sales to 100%
export oriented units observed that DTA sales against foreign exchange or other
supplies in India can be equated with physical exports.

- 5 In the result the situaﬁohbeing s)’milar this Tax Appeal is dismissed.”

10. - As regards case law of Essar Steel Ltd Vs UOI 2010(249)ELT 3(Guj) it is
;’observed that Hon'ble High Court of Gu;arat has held that export duty |s leviable
under Sectlon 12 of Customs Act and deﬁmtron of export as glven |n Sectlon 2(18) is
 relevant for charglng export duty. Hon'ble Hrgh Court has further held that for
' ‘chargmg duty under Section 12 defi mtlon of export as given in SEZ Act cannot be
‘mcorporated In the mstant case the lssue export benefit - hke rebate/drawback
,cannot be equated with the issue of charging export duty.

_‘ 11. G’ovemment further notes that as per Sectlon 'S of SEZ Act 2005, the
Sions. of this Act shall have effect notmthstandmg anythlng inconsistent
contalned in any other law for the time bemg in force. . Rule 30(1) of SEZ
_ Rule 200 ‘stlpulates that DTA supplrer shall clear the goods to SEZ Unit or Developer
as in the case of exports either under bond or as duty paid goods under claim of
rebate on’ the cover of ARE-1 referred to i o'in Notlﬁcatron No 42/2001-CE(NT) dated
26.6. 2601 The sard notrf catlon is now replaced by new Notrﬁcatlon No.19/04-CE
(NTY dated 6.9. 04 Slmrlarly, drawback beneﬁt and other export entltlements are
also made admlssrble to SEZ supplrers So the CBEC Clrcular dlscussed above issued

|n the hght prowswns of SEZ Act/Rules cannot be called 1llegal as contended by |
department '

12. Government further notes that Commrssroner (Appeals) has categorically
recorded in his ﬁndmgs that said goods were received in the SEZ Umt and therefore
receipt of duty paid goods in SEZ Unit is not in dlspute. The non-preparation of bill
of export is a procedural lapse for which substantial benefit of rebate cannot be
denied as held in catena of judgment cited by Commissioner (Appeals). -
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13.  In view of above position, Government holds that rebate claim of duty paid on
goods cleared to SEZ is rightly held admissible by Commissioner (Appeals) under
Rule 18 of Central Excise Rules 2002 read with Notification No.19/04-CE(NT) dated
6.9.04. Government finds no infirmity with said order-in-appeal and therefore
upholds the same.

14.  The revision application is thus rejected in terms of above./ ™~

15.  So, ordered.

(D.P. Singh)
~ - Joint Secretary (Revision Application)

Commissioner of Central Excise
 Thane-I Comissionerate
Navprabhat Chambers, 3™ Floor
Ranade Road, Dadar (West)
Mumbai-400028

Ak

(arTaa wraf/, harma)
wErE A a/Assi issioner
CBEC-OSD (Revist Appircation)

0 wATTY (Rroren tgtrm)
M. ..y of Finance (Deptt of Ry

© Y ISR/ Gowvt oélnd!l
T 1R 7 NEW Beibi
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Order No.12!Y-12IS /2013-Cx dated 1Y-1v.2013

Copy to:

1. M/s Essel Propack Ltd., P.O. Uchat Village Vadavali, Taluka-WADA Distt.
Thane

2. Commissioner of Central Excise (Appeals), Mumbai Zone-I, Mehar Buﬂdlngﬁ
Dadl Seth Lane, Chowpatty, Mumbai-4000 007.

3. Assnstant Commissioner of Central Exmse Kalyan Division-I, 3™ Floor,
Chandrama Building, Vahpeer Road,. Kalyan (W)-421301.

\ys«o JS(RA)

5. Guard File.

ATTESTED

L

(B.P.Sharma)
OSD (Revision Application)
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