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F.No.198/641/2011-RA
ORDER

This revision application is filed by Commissidner of Central Excise, Thane-I
against the order-in-appeal No.YDB/174/Th-1/2011 dated 18.7.2011 passed by the
Commissioner of Central Excise (Appeals) Mumbai-I with respect of order-in-original
passed by the Assistant Commissioner of Central Excise, Kalyan-I Division.

2. Brief facts of the case are that the respondent filed a rebate claim of
Rs.51,274/- under Rule 18 of the . Central Excise Rules,2002 in respect of the
goods cIeared by them to M/s. ATC Tires Pvt. Ltd, SIPCOT SEl, Tirunelveli. A
Show Cause Notlce was lssued to the assessee on theé grounds that- clearance to
the SEZ could not be equated with that of export and that such clearances
would not be eligible for grant of rebate under Rule 18 of the Central Excise
Rules, 2002. The case was decided by the Assistant Commissioner, Central
Exuse, Kalyan-I Dw:swn Vlde 1mpugned order-ln-orlgmal who rejected the
.rebate claim

ol

3. - Bemg aggneved by the sald order—m-ongmal the respondent ﬁled appeal
before Commissioner (Appeals), who decided the same in favour of respondent

party. -

4. Bemg aggneved by the lmpugned order-m-appeal the applicant department
has filed this revision apphcatlon under Sectten 35 EE of Central Excise Act, 1944
before Central Government on the following grounds

4.1 Theterm export‘ has not been defij ned under the Central Excise Act, 1944
or any Rules framed thereunder. The definition of. ‘export’ given under the
Customs Act, 1962 has been traditionally adopted for the purposes of the
Central Excise Act, 1944 and the Rules thereunder. Therefore, in the absence of
a definition of 'export' under the Central Excise Act, 1944, the Central Excise
Rules,2002 or the Cenvat Credit Rules, 2004 one has to look for its definition
given under the Customs Act,1962.

4.2  Section 2(18) of the Customs Act, 1962 defines 'export' as:- " ‘export’ with
its grammatical variations and cognate expressions, means taking out of India to
a place outside India". The aforesaid definition of the term 'export’ under the
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Customs Act,1962, therefore, implies that the term 'export' stands for the physical
export out of the country. As such, the fictionalized definition of 'export' under
section 2(m)(ii) of the SEZ Act,2005 cannot be looked for as it purports only to make
the SEZ unit an exporter.

4.3 The Hon'ble CESTAT in its Order No.A/246 to 248/2010-EB/CII dated
04.08.2010, in the case of Commissioner of Central Excise, Thane-I Vs. M/s. Tiger
Steel Engineering (I) Pvt. Ltd, also held that 'export’ has the same meaning as
def“ ned under Section 2 (18) of the Customs Act,1962 and not as defined under
Sectlon 2(m)(u) of the SEZ Act,2005 and that-the fictional defi nition of 'export’ |
referred to under Section 2(m)(ii) of the SEZ A¢t, 2005 cannot be considered as it
purports only to make the SEZ unit as exporter and not the DTA supplier. While
decndmg the said matter, the Hon'ble Tribunal also examlned the clarification issued
by the Dlrector General (Export Promotlon) vide Circular No.6 of 2010 dated
‘19 03. 2010 lssued in F.No. DGEP/SEZ/ 13/2009 that rebate under Rule 18 of the ‘
Central Excnse Rules,2002 is admissible for the supplies made from DTA to SEZ. |
However the final decision rendered by the Hon'ble Tribunal in the said case has
held that such supplies made from DTA could not be considered as export for the
purpose of Rule 18 of the Central Excise Rules,‘ 2002. However, the Commissioner
(Appeals) has, while passing the aforesaid order in appeal, ‘ignored the said
conclusion of the Hon' ble Tnbunal

4.4 In the case of M/s. Essar Steel Ltd. and others Vs. Union of India & Others,
reported in 2009 TIOL-674-HC-AHM-CUS, the Hon'ble High Court of Gujarat held
that for the levy of export duty on any goods, the goods should be shown to have
been physically exported out of the country as envisaged under the provisions of the
Customs Act, 1962. The Hon'ble High Court further held that "the movement of the
goods from the Domestic Tariff Area to the Special Economic Zone has been treated
as export by a legal fiction created under the SEZ Act, 2005. A legal fiction is to be
restricted to the statute which creates it". The Hon'ble High Court's aforesaid
judgement supports the position that 'export' has the same meaning as defined
under Section 2(18) of the Customs Act, 1962 and not as deﬁned under Section
2(m) (i) of the SEZ Act, 2005.
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4.5 In the case of Commissioner Central Excise V/s M/s. Quality Screens, reported
in 2008(226) ELT 608 (Tri) Mumbai, it is held that in case of refund when claimed
under Central Excise Act, there has to be physical export. Further, it is also viewed
that the term "deemed export” is a creation of Exim Policy and is nowhere defined
under the Central Excise Law. Since the rebate has been claimed under the Central
Excise Law, the meaning of the export is to be derived from the Central Excise Act

1944 and the Customs Act 1962 where export has been defi ned as taking goods out
of India.

5. A show cause notice was |ssued to the respondent under Section 35EE of
Central Excise Act 1944 to file their counter reply. However, no reply received from
the respondent

6. Personal hearing scheduled in this case on 7.8.2013 at Mumbai was attended
by Shri A. S Monappa, advocate & Shri Dlhp N. Patil on ‘behalf of the respondent who
stated the order-ln-appeal bemg Iegal and proper may be upheld. Nobody attended
hearlng on behalf of applicant department ' '

7. Government has carefully gone through the relevant case records and
perused the impugned order-in-original and order-in-appeal.

8. Government observes that the respondvents rebate claim was rejected by the
original authority on the ground that the clearance to SEZ could not be equated with
that of export and that such clearances would not be eligible for grant of rebate
under Rule 18 of the Central Excise Rules 2002. Commissioner (Appeale) set aside
the impugned order-in-original and decided the case in favour of respondent. Now,

the appllcant department has filed this revision application on grounds mentioned in
para (4) above.

9. Government notes that department has contended that definition of ‘export’
given under the Customs Act 1962 has been traditionally adopted for the purposes
of the Central Excise Act and rules made thereunder. The term ‘export’ is a physical
export out of the country as envisaged in the Customs Act. Department has relied
upon judgement of Hon'ble Tribunal in the case of M/s Tiger Steel Engineering Pwvt.
Ltd. 2010(259) ELT 375 (T-Mumbai) wherein it was held that ‘export’ has same
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meaning as defined in Section 2(18) of Customs Act and not defined under Section
2(m)(ii) of SEZ Act 2005.

9.1 Government notes that as per para 5 of CBEC Circular No.29/06-Cus dated
27.12.06 (F.No.DGEP/SEZ/331/2006), the supplies from DTA to SEZ on payment of
duty shall be eligible for claim of rebate under Rule 18 of Central Excise Rules 2002
subject to fulfillment of conditions laid therein. Further Rule 30(1) of SEZ Rules,
DTA Unit may supply goods to SEZ, as in the case of exports either under bond or as
duty paid goods under claim of rebate on cover of ARE-1.

9.2 Government also notes that CBEC in its Circular No.06/10-Cus dated 19.3.10
(F.No.DGEP/SEZ/13/09) regarding rebate under Rule 18 on clearances made to SEZs

has clarified as under:

. “Sub: Rebate under Rule 18 on clearances made to SEZs. reg.

A few representations have been. received from various field |
formations as well as-fram various. units-on the issue of admissibility of.
rebate on supply of goods by DTA units to SEZ. .

2 A view has been put forth that rebate under Rule 18 of the central
Excise Rules, 2002 read with :/Voﬁﬂcation 19/2004- CE ._(N77 dated
06.09.2004 is admissible only when the goods are exported out of India
and not when supplies are made to SEZ. ) |

3 The matter has been examined. The circular No. 29/2006- Cus
dated 27.12.2006 was issued after considering all the relevant points énq
it was clarified that rebate under Rule 18 is admissible when the supp/ié3
are made from DTA to SEZ. The Circular also lays down the procedure
and the documentation for effecting supply of goods from DTA to SEZ, by
modifying the procedure for normal export. Clearance of duty free
material for authorised operation in the SEZ is admissible under Section
26 of the SEZ Act, 2005 and procedure under Rule 18 or Rule 19 of the
Central Excise Rules is followed to give effect to this provision of the SEZ
Act, as envisaged under Rule 30 of the SEZ Rules, 2006.
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4. Therefore, it is viewed that the settled position that rebate under
Rule 18 of the Central Excise Rules, 2002 is admissible for supplies made
from DTA to SEZ does not warrant any change even if Rule 18 does not
mention such supp/i&s in clear terms. The field formations are required to
follow the circular no. 29/2006 accordingly.”

9.3 Government notes that the judgement of Hon'ble CESTAT in the case of M/s

Tiger Steel Engineering Pvt. Ltd. cited by department relates to the issue of refund
of accumulated cenvat credit under Rule 5 of Cenvat Credit Rules 2004. Hon'ble
Tribunal in para 12 of said Judgeme_nt has observed as under:

“.... The Board'’s clarification /s in the context of applicability of Rules 18 and 19
of the Central Excise Ru/es, 2002 to a DTA supplier who might claim duty-free
clearance of goods under Bond/Letter of Undertaking or rebate of duty paid on
such ~goods or on raw materials used there/n Such //m/ted c/ar/ﬁcat/on offered
by the Board cannat‘ be“apﬁlled to tﬁe /nstant case whe/'é the issue under
conS/deratmn s a/tagether d/ﬁ‘erent,”

From above it is quite clear that CESI'AT has not gwen any finding on the
adm|55|blllty of rebate clalm of duty pald on goods cleared to SEZ/SEZ Units,

9. 4 Government further notes that Hon’ble Gujarat High Court has held in the
case of CCE Vs NBM Industries vide order dated 8.9.11 reported on
2012(276)ELT9(Gu1) as under:

“Revenue is in appeal against the judgment of the mbiltza/ dated 6th March
2009 [2009 (246) ELT 252 (Tnbuna/) raising following questions  for our
cons/derat/on

()  Whether the Tribunal was right in aflowing refund of Bhe Cenvat credit
availed on inputs used in the manufacture of goods c/eared by DTA unit to a
| 100% Export Oriented Unit, following CT-3/ARE-3 procedure, where the
provisions of Rule 5 of the Cenvat Credit Rules, 2004 are not applicable, such
clearance being ‘deemed export’?

(i) Whether the Tribunal was right in allowing refund of the Cenvat credit
availed on inputs used in the manufacture of goods cleared by DTA unit to a
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100% Export Oriented Unit, even in absence of enabling provision that
consider deemed export as physical export as jn case of supply to SEZ,
paving been defined as export in terms of section 2(m), of SEZ Act, 2005
read with Rule 30 of the SEZ Rules, 2006?”

2 From the questions it can pe -seen that though two questions aré framed,
jssue is common, ViZ. entitlement of the manufacturer to refund of Cenvat credit on
inputs used in manufacture of goods c/ea/fed by DTA units to 100% export oriented
unit, Case of the Revenue is that such refund is not available.since Rule 5 of the
Cenvat Credit Rules does not cover such a situation granting benefit of deemed
export. It is Revenue's case that only physical export would qualify for refund. We
need not record the submissions at length since we find 'that similar issue was
considered by a Division Bench of this Court in Tax Appeal No.968 of 2008
- [2011(269) ELT 17(Guj.)]. One of the questions posed before the Court was as
follows:

“i)  Whether in the facts -and circumst‘énceé of the case, the Tribunal is
justified and has committed a'S‘Ubstaniia/ error of law in dismissing the appeal
of the Revenue and cbnﬁ;mfng the order of the learned “Commissioner
(Appeals) holding that the clearances made by one 100% EOU to another
100% EOU which are ndeemed exports” are to pe treated as physical exports
for the purpose' of entitling refund of unutilized Cenvat credit contemplated
under the provisions o_f Rule 5 of the Cenvaf Credit Rule, 2004?”

3. . The Division Bench éfter taking into account the detail submissions of the

counsel appearing for the parties held and observed as under:

w14 We have heard the learned Counsel appearing for the parties and
after considering their submissions, we aré of the view that the issue raised
by the Revenue in the present Tax Appeal is squarely covered by the decision

~ of Amitex Silk Mills Pvt. Ltd.(supra), Commissioner of Central Excise vs. Ginni
International Ltd. and Sanghi Textiles Ltd. vs. Commissioner of Customs &
Central Excise 2006 (206) E.L.T. 854 (Tri.-Bang.). 50 far as the decision of
the Tribunal in the case of Amitex Silk Mills PVE. Ltd. (supra) is concerned, it
is true that the appeal is admitted by the Apex Court, however, no stay was
granted by the Ape)l( Court. It is, however, more important to note that the
decision of the Tribunal in the case of Ginni International Ltd. (supra) was
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appeal against the Tribunal's order, that once Development Commissioner
giving permission to the appellant, a 100% E0U, to sell goods in DIAyp to a
specified value, Revenue cannot go beyond the permission and dispute it
holding that for fixing the limit only physical exports and not deemed exports
should have been taken into account. It is also important to note that the
decision of the Tribunal in the case of Sanghi Textiles Ltd, vs, Commissioner
of Customs & Centra/ Excise (supra) was: also challenged by the Revenue
before the Apex Court and the Apex Court vide order dated 16.08.2007
dismissed the Revenue’s appeal, While dismissing the said appeal, Apex Court
has referred to jts decision in the case of Ginni Internations/ Ltd (supra) and
reiterated that the Tribunal in its impugned order hag held that once
Development Commissioner g/'whg permission to the appe/bht; a 100% EOU,
to sell goods jn D7A up to a specified value, Revenue canifbf g0 beyond the
permission and dispute it holding that for fixing the //ﬁm‘ only ,Zghyska/ exports
and riot deemed exports should havebeen Eaken info account |

15 In view of the above settied legal position and coh&ideﬂhg the fact
that the issue is settled by the Apex Court by those very jlldgmens' on which
the Tribunal has placed reliance while dead/ng the case of the present
respondent. we are of the view that 710 purpose wiill be served jn keeping this
matter pencing, awaiting the outcome of the Apex Court’s decision in the
case of Amitex Silk Mills pyt Ld. (sypra), especially when in two other
matters, the Apex Caurt has already dismisseqd the appeals fileq by the
Revenlfe

100% EOU to another 100% EOU which are "deemed exports” are to be
lreated as Physical exports for the purpose of entithing refund of unutilized
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Cenvat credit contemplated under the provisions of Rule 5 of the Cenvat
Credit Rule, 2004.”

4. Counsel for the Revenue, however, submitted that a Division Bench of the
Madras High Court in the case reported in 2007 (211) ELT 23 (Mad) has taken a
different view. We find that the decision of this Court being directly on the Issue, we
are bound by the said decision. Further we find that the Apex Court in the case of
Virlon Textile Mills Ltd, v. Commissioner of C.Ex. Mumbaj, 2007 (211) ELT 353 (5C),
though not in identical situation while. examining the nature of DTA sales to 100%
export oriented units observed that DTA sales against fore/gn exchange or other
supplies in India can be equated with p/7y5/ca/ exports,

5. In the result, the situation being similar, this Tax Appeal is dismissed.”

The ratio of above said judgement of Hon'ble High Court of Gujarat is applicable to
" this case since the deemed export to 100% EOU is considered as physical export
and therefore clearances to SEZ are also be treated as physrcal exports for the
purpose to grant rebate under Rule 18 of Central Excise Rules 2002

10 Inview of above posrtlon Government holds that rebate cla1m of duty paid on
’ goods cleared to SEZ is rightly held admissible by Commissioner (Appeals) under 18
of Central Excise Rules 2002 read with Notrﬁcatron No.19/04-CE(NT) dated 6.9.04.
Government finds no infirmity with said order-ln-appeal and therefore upholds the
same.

11.  The revision application is thus rejected in terms of above. )
12.  So, ordered. A

(D P. Srngh)
Joint Secretary (Revision Application)
Commissioner of Central Excise
Thane-I Comissionerate
Navprabhat Chambers, 3™ Floor
Ranade Road, Dadar (West)
Mumba|-400028

510
(urmrae /Bhagwat Sharma)
HWEE® anyaa/Assistant Commissioner
CBEC-08 D (Rewvision Application)
fora w (o %"IT'!

Mmlstry of Fmanco (Deptt of R“\)

"H;Vgﬁ ﬁ«ﬁ/ﬁs 1}5[
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Order No, 1287 /2013-Cx dated ol.]0.2013

Copy to:

1. M/s Bhuwalika Steel Industries Ltd., Gut No.204, Khupri Village, Taluka-
WADA, Distt. Thane

2. Commissioner of Central Excise (Appeals), Mumbal Zone-I Mehar Building
Dadi Seth Lane, Chowpatty, Mumbal-4000 007.

3. Assistant Commissioner of Central Exqse, Kalyan D|V|S|on-I 3" Floor,
Chandrama Building, Vallpeer Road, Kalyan (W)-421301.

N_47PS to JS(RA)
5. Guard File.
- ATTESTED
Ko
(B.P.Sharma)

0SD (Revision Application)
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