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ORDER NO. _128- 1§ozzg13-gz(_ DATED _14.02.2013 OF THE GOVERNMENT OF
INDIA, PASSED BY SHRI D P SINGH, JOINT SECRETARY TO THE GOVERNMENT OF

INDIA UNDER SECTION 35 EE OF THE CENTRAL EXCISE ACT, 1944

SUBJECT . REVISION APPLICATION FILED UNDER SECTION 35 EE OF
THE CENTRAL EXCISE ACT, 1944 AGAINST THE ORDER-IN-
APPEAL NO.SB/162- 164/'IH-I/10 dated 20.09.2010 passed
by Commissioner of Central Excise (Appeals) Mumbai Zone-
I, Mumbai .

APPLICANT :  The Commissioner of Central Excise, Mumbai-I
RESPONDENT :  M/s Parle Products, Mumbai
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ORDER

~ This revision application is fi led by CCE, Thane-I Navprabhat Chamber Dadar
(W) Mumbar agamst the order-ln-appeal No. SB/162- 164[TH I/10 dated 20. 09 2010
passed by Commlssmner of Central Excise (Appeals) Mumbai Zone-I Mumbai with
rrespect to order-ln-ortglnal No.: R-1007/09-10 to R—1009/09 -10 dated 30.11.09 passed
‘:by ACCE Kalyan -IV Thane-1. e

2. Brlef facts of the case are that M: ‘ arle Products sntuated at North Level
Crossing, . VS Khandekar Road, Vrle Parle (East) Mumbai was engaged in the
5 jmanufacture of excusable goods falling under Chapter 19 of the Central Exqse Tariff

‘ ‘,due to the fact that blscurts deared for export after“debiting the duty in RG 23A Pt.II
: were in fact exempted bISCUItS wde Notfn No 03/06-CE dated 1 3 2007 as amended by
l Notfn No 03/07 dated 1. 3 2007 as amended by Notfn. 22/07-CE dated 3.5.2007 and
input’ stage credit avalled on exempted exported goods is not ellglble in terms of Rule
6(1) of the CENVAT Credlt Rules 2004 The merchant exporter aIso failed to
estabhshed that the biscuits i in questron in- packaged form were per kg. retail sale price
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was more than Rs.100/-. The said biscuits remain exempted from payment of duty

without availing the benefit of the cenvat credit.

2.3 Being aggrieved by the said order-ln-onglnal the assesse filed an appeal before
the Commissioner (Appeals). Commissioner (Appeals) observed that the appellant
manufactured and cleared biscuits for home consumption as well as for export. For
clearance for home consumption, ‘nil’ duty was claimed vide Sr, No. 18A of Notfn. No.
03/06-CEX dated 1.3.2006 as amended, since the retail sale price was equivalent or less
than Rs.100/-. However, for export the appellant paid Central Excise duty @ 8% as per
said notification Sr. No. 18 and also availed cenvat credit on inputs used in the
manufacture of exempted goods.

3. Commissioner (Appeals) set aside the impugned order-in-original and allowed
the appeal.

4, Bemg aggrieved by the |mpugned order-ln-appeal the appllcant department has
filed this revision application under Section 35 EE of Central Excise Act, 1944 before

Central Government on the following grounds : -

4.1, As per sub sectlon (1A) to Sectlon 5A of the Central Exase Act 1944 where an
exemptlon under 'sub section (1) in respect of any excrsable goods from the whole of
duty of excrse levrable there on has been granted absolutely, the manufacturer of such
excrsable goods shall not pay the duty of excrse on such goods The biscuits
manufactured under questlon were absolutely exempted from duty under Section 5(A)
of the Act vide Notfn. No. 03/2006 dated 1.3.06 as amended and the assesse has
wrongly shown the Central Excise duty payable at 8% and has wrongly availed the
Cenvat Credit on the inputs used in the manufactured of export goods and also
contravened the provisions of Rule 6(1) of the Central Excise Credit Rules 2004.

4.2  The biscuits manufactured and cleared for export without declaring / bearing any
retall sale price on biscuit packages are not covered under Standard Weights and
Measurement (SWM) Act 1976 inn view of Section 1(2) not covered within the purview
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of Section 4A of the Central Excise Act 1,944‘. “'lherefore, the biscuits cleared the export
without bearing any RSP are covered under the transaction value as per section 4 of the
Central Excise Act 1944 read W|th Supplementary Instructions under Chapter I of
Central EXCISe Manual |ssued by CBEC ‘

43 ~CBEC has clarrf ed that clearances for export is one of such situation -where RSP
cannot be: prlnted on packages and same has been clarified in the Central Excise
Manual of: Supplementary Instructrons in Chapter 3at para 6.2(d). Sectron 4A of the
Act is apphcable in respect of those cases only where the manufacturer is legally
obliged to prtnt the MRP value on the packages of goods uncler the SWM Act 1976 or

" rules made thereunder or any other law for time being in force.

44 The goods ie. brscurts of value less than Rs.100/- Kgs are cleared by the
assessee, therefore he must avall the exemptlon at Sr No. 18A of Notfn No -3/06-CE

udated L. 3~2006 for-" oods cleared by them'for; home consumptron asfwell as for export

“Sectron 11A of the Act read wrth Rule 4 of the Cenvat Credlt Rules 2004 | |

‘1«5. A show cause notrce dated 22 92 2011 ‘was lssued to the respondent under
VSGCthI’l 35 EE of Central Excrse Act 1944;;:to f le thelr counter reply The respondent
has not ﬁled any reply trll date '

6. Personal hearing was scheduled Il'l thrs case on 1.6. 2012, 28.6.2012 and
21.12.2012. Respondent wde letter dated 28 5.2012 and 12.6. 2012 had requested to
fix: heanng in Mumbai. The heanng scheduled for 21.12. 2012 was: ﬁxed at Mumbai.
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But the respondent did not attend the said hearing also. The applicant has not

attended any of the hearings.

7. Government has carefully gone through the relevant case recor'dvs‘}}and perused

the |mpunged order-m -original and order-m appeal

8. On perusal of records, Government notes that respondent had exported the
goods namely Biscuits and filed rebate claims under rule 18 of CER 2002 read with Not.
No.-19/04-CE(NT) dated 6.9.2004 for the goods eXported from the premises of M/s
Bunty Foods (India) Pvt. Ltd. During scrutlny of claims, it was noticed that the biscuits
cleared for export after debltlng the duty in RG 23A Part-II were in fact exempted
biscuits vide notification No. 03/07 -CE dated 3.5. 2007 The respondents had
T”manufactured and cleared biscuits for home consumptlon as well as for export. They
had paid nil duty for clearances to home consumptlon under Sr. No. 18A of the Not. No.
3/06-Cx dated 1.3.2006 as amended since the retail sale ptice per Kg. was equivalent
or less than Rs.100/-. However for exports they paid Central Excise duty @8% as per
Sr. No.18 of said notification and also availed. cenvat credit on the inputs used in
manufacture of exported goods. It was observed that biscuits cleared for export on
payment of duty were in fact exempted vide notification mentioned above and therefore
they were not required to pay duty. Accordingly, their SCNs dated 23.02.2009,
18.02.2009 and 13.02.2009 were issued to reject the_rebate claims of Rs.1,03,518/-,
Rs.19,55,257/- and Rs.7,08,549/-. The ACCE after following the due process of law,
rejected the said rebate claims. In appeal, Commissioner (Appeals) set aside the
impiJgned order-in-'origrinal and allowed the rebate claims. Now, department has filed

these revnsnon applications on the grounds stated in para 3 above.

9. Commissioner (Appeals) has allowed the rebate claim mamly on the ground that
Not. No. 3/06-CE as amended is applicable only for goods cleared for. home
consumption-and since there is no requirement of fixing Retail Sale Price or MRP on
export goods, so the export goods go out of the said notification and duty was required
to be paid on transaction value determined under section 4 of CEA 1944. The applicant
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department has contended that biscuits cleared ‘for'export are not covered under
section 4A since there is no Iegal requnrement of fixing MRP/RSP on packages but the
~ said goods havmg valulng less than Rs 100/- per kg are exempted under Sr. No. 18A of
Not No. 3/06-CE dated 1.3. 2006 amended The respondent was requwed to clear the
goods on nil duty rate as per provnsron of sectlon 5A (1A) of CEA 1944 Therefore
appllcant department argued that rebate claims were not admissible to the exporter '

10 | Government notes that both Commrssroner (Appeals) as well as appllcant
department admltted the non-apphcablllty of sectlon 4A of CEA 1944 for the export
"’goods as there was no legal requrrement to t‘ x MRP/RSP on packages of export goods.
, ,In these cases the value of exported goods rs less than Rs 100/- per kg and therefore

these are exempted ‘from pa\_

10.2 Government notes that the exported goods fall under entry above 18A
-'5and attract NIL rate of duty uncondltronally The sald goods are bemg cleared for home
"*’consumptlon at Nll rate of duty The exemptron is related to value of goods and there
is no condrtnon of prmtrng such value on packages for: avarhng exemptlon The
responclent has not dlsputed that factual posrtlon about said value / RSP of the goods.
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As such, Government is of the view that Commissioner (Appeals) has erred in holding
that said exported goods are not exempted from duty under Sr. No. 18A of notification.

10.3 Government observes that said notification (Sr. NO. 18A) is very much applicable
to the said goods cleared for export as there is no condition in the notification krégarding
printing RSP on packages. As per sectith SA(1A) of the Central Excise Act, 1944 where
goods are exempted from payment of whole of duty unconditionally, there is no option
to pay duty and the exemption has to be availed. So, in these cases, no duty was
required to be paid. The duty paid on said goods cannot be treated as duty paid under
the provisions of Central Excise Act 1944. Moreover, the CCE Thane-I vide order-in-
original No. 5/BR-01/TH-I/09 dated 12.08.2009 has disallowed the Cenvat Credit
availed on inputs used in manufacture of exempted biscuits »and~orderednffdrmrecovery.of -
said cenvat credit with interest and also imposed penalty. As such export goods are not
duty paid and rebate claim are not admissible under rule 18 of CER 2002 read with Not.
No. 19/04-CE(NT) dated 6.9.2004.

11. In view of above discussion, Government sets aside the impugned orders-in-

appeal and restores the impugned orders-in-original.
12.  The revision applications thus succeed in terms of above.
13.  So ordered.

(D P SINGH)
Joint Secretary (Revision Application)

The Commissioner of Central Excise,
Thane-I Commissionerate,

4™ Floor, Navprabhat Chamber,
Ranade Road, Dadar (W), Mumbai-28
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" G.O.L Order No.128-130/2013-Cx dated 14.02.2013

' Copyto:

1. The Commlsswner of Central Exqse (Appeals), Mumbai Zone-I, Mehar Building,
Dadi Seth Lane, Chowpatty, Mumban 5
2. The Assistant Commnss:oner Central Exase Kalyan-IV D|V|S|on, Bhagwandas
‘ Mans:on, Shlvajl Chowk Kalyan (West) ‘
o3, M/s Parle Products 5|tuated at North Level Crossmg, V. S Khandekar Road, Vile
~Parle (East) Mumbai PS to JS(RA) | | | |
\MA to JS(RA) :
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