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ORDER

This revision application is filed by the applicant M/s. Sumitomo Chemicals
India Pvt. Ltd.,, Mumbai against the order-in-appeal No.US/276/RGD/2011 dated
22.09.2011 passed by the Commissioner of Central Excise (Appeal), Mumbai-II with
respect to order-in-original passed by the Deputy Comm|ssu:ner of Central Excise
' (Rebate), Raigad.

2. Brief facts of the case are that the applicants filed various rebate claims,
which were returned by the original authority vide letter F.No.V/15-
Misc/Reb/RGD/11/145 dated 27.4.2011 on the ground that the claims were time
barred.

-3 Being aggrieved by the said letter, appllcant ﬁled appeal before Commnssnoner
(Appeals), who rejected the same.

4. Being aggrieved by the impugned order-in-AppeaI the applicant has filed this
revision apphcatlon under section, 35 EE of Centraf Exase Act, 1944 before Central
Government on the fottowing gmunds

4.1 The onus is on the applicant to prove that the goods have been exported.
Hence, to file the refund claim it is necessary to attach the proof of export along
with the rebate claim. As stated above, the applicant has received the export proof

-after the period of one year. Thus, ‘there was a “delay in filing of rebate claim. In
view of this it is submitted that the claim shall be allowed to the applicant.

4.2 The applicant submits that to allow the rebate claim the primary condition is
that the excisable goods have been exported. In the present case there is no dispute
on the facts that the goods have been exported. Once the excisable goods have
been exported, the right to get the rebate of duty arises to the exporter. The
provision stated under section 11B of the Central Excise Act, 1944 are only
procedural in nature. Neither rules nor section 11B contemplates that if the rebate
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claim is not filed within the period of one year the right accrued to the exporter
lapses. It is substantive right of the exporter and substantive law does not barred by
the procedural lapses. The applicant in support of their statement relies upon the
judgment of Uttam Steel Vs. UOI reported in 2003(158)ELT 274(Bom.). The Deputy
Commissioner of Central Excise has totally ignored the observation made by the
Bombay High Court. It is held by Bombay High Court that rule 12 (now rule 18)
which provides for refund of duty paid on export is substantive provision and section
11B is only procedure in nature. Furthermore, in the present case, the rebate of duty
is governed by the provisions contained in notification 19/2004. There is no specific
provision which provides that section 11B shall be applicable for refund of duty
under this section. In absence of any specific provision, it is submitted that the
provision of Section 11B providing for limitation cannot be made applicable to the
present case. Therefore, he should have followed the ratio of the judgment given by
the Bombay High Court.

5. Personal hearing was scheduled in this case on 08-08-2013 & 30.8.2013.
Hearing held on 30.8.2013 was attended by Shri Harsh D.Gupta, Chartered
Accountant on behalf of applicant who reiterated grounds of revision application.
Nobody attended hearing on behalf of department.

6. Government has carefully gone through the relevant case records and
perused the impugned order-in-original and order-in-appeal.

7. Government notes that the goods cleared vide AREs-I dated 20.11.2008,
28.6.2009 and 29.6.2009 were exported on 26.11.08, 6.7.09 and 7.7.09 but
applicant filed rebate claims on 21.3.2011 i.e. after stipulated one year period and
hence it was rejected as time barred in terms of Section 11B of Central Excise Act,
1944,

7.1  Government observes that as per explanabtion (a) to Section 11B, refund
includes rebate of duty of excise on excisable goods exported out of India or
excisable materials used in the manufacture of goods which are exported. As such
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the rebate of duty on goods exported is allowed under Rule 18 of the Central Excise
Rules, 2002 read with Notification No. 19/2004-CE(NT) dated 06.09.2004 subject to
the compliance of provisions of Section 11B of Central Excise Act, 1944. The
explanation-A of Section 11B has clearly stipulated that refund of duty includes
rebate of duty on-exported goods. Since the refunds claim is to be filed within one
year from the relevant date, the rebate claim is also required to be filed within one
year from the relevant date. As per explanation B (a)(i) of Section 11B, the relevant
date for filing rebate claim means:-

"(@) inthe case of goods exported out of India where a refund of excise duty paid
Is available in respect of the goods themselves or, as the case may be,. the excisable
materials used in-the manufacture of such goods. -

@) If the goods are exported by sea or air, the date on which the ship or
the aircraft in which such goods are load, leaves India, or”
There is no ambiguity in provision of Section 11B of Central Excise Act 1944 read

with Rule 18 of the Central Excise Rules, 2002 regarding statutory hme limit of one
year for ﬁhng rebate cIalms

7.2 Applicant has given various reasons for ﬁlmg rebate claim aﬂ:er a stlpulated
period of one year. In addition, he contended that delay in fi Img rebate claim is a
procedural lapse and same may be condoned as the substantial benef' t cannot be
denled to them due to procedural mfract;ons In ‘this regard, Govemment observes
that filing of rebate claim within one year is a statutory requirement whtch is to be
followed mandatorily. The said statutory reqwrement can be condoned only if there
-Is- provision under Section 11B to condone any delay in ﬁllng rebate cIarm Since
there is no provision for condonation of delay in terms of Sectnon IIB the rebate
claim has to be treated as time barred and cannot be consndered for sanction.

8. Government notes that rebate claims filed after one year bemg time barred
cannot be sanctloned as categoncally held in the case laws/]udgments cited below :-

8.1  Hon’ble High Court of Gujarat in its order dated 15.12.2011 in the case of I0C
Ltd. Vs. UOI (SCA No. 12074/2011) has held as under:-
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"We are unable to uphold the conténtion that such period of limitation was only
procedural reguirement and therefore could be extended upon showing sufficient
cause for not filing the claim earfier. To begin with, the provisions of Section 118
itself are sufficiently clear. Sub-section (1) of Section 11E, as already noted, provides
that any person claiming refund of any duty of excise may make an application for
refund of such duty before the expiry of one year from the relevant date, Remedy to
claim refund of duty which is otherwise in law refundable therefore, comes with a
period of limitation of one year. There is no indication in the said provision that such
period could be extended by the competent authority on sufficient cause being
shown.

Secondly, we find that the Apex Court in the case of Mafatlal Industries Ltd. v. Union
of India, (1997) 5 SCC 536 had the occasion to deal with the question of delayed
claim of refund of Customs and Central Excise. Per majority view, it was held that
where refund claim is on the ground of the praWsions of the Central Excise and
Customs Act whereunder duty is levied is held to be unconstitutional, only in such
cases suit or writ petition would be maintainable. Other than such cases, all refund
claims must be filed and adjudicated under the Central Excise and Customs Act as
the case may be. Combined with the said decision, if we also take into account the
observations of the Apex Court in the case of Kirloskar Pneumatic Cbmpany (supra),

it would become clear that the petitioner had to file refund claim as provided under
Section 118 of the Act and even this Court would not be in a position to ignore the
substantive provisions and the time limit prescribed therein.

The decision of the Bombay High Court in the case of Uttam Steel Ltd. (supra) was
rendered in a different factual background. It was a case where the refund clam was
filed beyond the period of six months which was the limit prescribed at the relevant
time, but within the period of one year. When such refund claim was still pending,

law was amended. Section 118 in the amended form provided for extended period of
limitation of one year instead of six months which prevailed previously. It was in this
background, the Bombay High Court opined that limitation does not extinguish the
right to claim refund, but only the remedy thereof. The Bombay High Court

therefore, observed as under: / h

'32. In present case, when the exports were made in the year 1999 the limitation
for claiming rebate of duty under Section 11B was six months. Thus, for exports
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made on 20th May 1999 and 10th June 1999, the due date for application of rebate
of duty was 20th November 1999 and 10th December, 1999 respectively. HoWeve/;
both the applications were made belatedly on 28th December 1999, as a result, the
claims made by the petitioners were clearly time-barred. Section 118 was amended
by Finance Act, 2000 with effect from 12th May 2000, wherein the limitation for
applying for refund of any duty was enlarged from ‘six months’ to ‘one year’,
Although the amendment came into force with effect from 12th May, 2000, the
question is whether that amendment will cover the past transactions so as to apply
the extended period of limitation to the goods exported prior to 12th May 2000 ?”

The Hon’ble CESTAT, South Zonal Bench, Chennai in the case of Precision

Controls vs. Commissioner of Central Excise, Chennai 2004 (176) ELT 147 (Tri.-

8.3

Chennai) held as under:

"Tnbuna/ act/ng under prov1510ns of Cenﬂra/ Evcrse Act 1944 has no eqwtab/e or
d/screaanaty jur/sd/ctron to a//ow a rebate cla/m de hors the /rmitaban prawsrans of
Secﬁan 118 ibid - under /aw /a/d down by Apex Court that the auﬂ;onues working
under Central Excise Act, 1944 and alstams Act, 1962 have no pamer ta relax period
of /fm/tet/on under Sectlan IIB /Z‘er and Secﬂan 27 ibid and hence pawers of Tribunal
too bemg one of tﬁe authonues actzng under aforesa/d Acts, equaily a/rumscrlbed |
/n regard to be/abed c/alms Secaon IIB of Cenbal Excise Act, 1944 Rule 12 of
efstwh//e C'entra/ excise Act, 1944 Rule 18 of the Central Evase Rules 2002. -
Contextua//y, in the case af Utzam Steel Ltd. a#so, the Honbﬁe Bombay High Court
allowed a be/ated rebate c/a/m ina wr;t petmon ﬁ/ed by the assessee. This Tribunal,

acting under . the provisions of the Centraf Excise Act, has no equitable or

discretionary }Uﬂsd/cﬂan to allow any such claim de hors the limitation prowsrons of
Section 11B.”

Further, it has been held by the Honble Supreme Cburt in the case of

Collector Land Acquisition Anantnag & Others vs. Ms. Katji & Others reported in
1987 (28) ELT 185 (SC) that when delay is within condonable limit laid down by the
statute, the discretion vested in the authority to condone such detay is to be
exercised following guidelines laid down in the said judgment. But when there is no
such condonable limit and the claim is filed beyond time period prescribed by
statute, then there is no discretion to any authority to extend the time limit.

6



E.N0.195/1329/11-RA

8.4 Honble Supreme Court has aIsb held in the case of UOI vs. Kirloskar
Pneumatics Company reported in 1996 (84) ELT 401 (SC) that High Court under Writ
jurisdiction cannot direct the custom authorities to ignore time limit prescribed under
Section 27 of Customs Act, 1962 even though High Court itself may not be bound by
the time limit of the said Section. In particular, the Custom authorities, who are the
creatures of the Customs Act, cannot be directed to ignore or cut contrary to Section
27 of Customs Act. The ratio of this Apex Court judgment is squarely applicable to
this case, as Section 11B of the Central Excise Act, 1944 provides for the time limit
and there is no provision under Section 11B to extend this time limit or to condone

any delay.

8.5 The applicant has relied upon Hon’ble Bombay High Court’s judgment in case
of Uttam Steel Ltd. Vs. UOI reported in 2003 (158) ELT (Bom.) in support of their
contention. In the said judgment the Hon'ble High Court has basically dealt the issue
in the context of restrospective nature of amendment to section 11B w.e.f. 12 May,
2000 where in the time period of filing rebate claim was extended to one year from
six months. Government further finds that in a very recent judgement, Hon'ble High
Court of Bombay in the case of Everest Flavours Ltd. Vs. UOI reported as 2012 (282)
ELT 481 (Bom) vide order dated 29.03.2012 dismissed a WP No. 3262/11 of the
petitioner and upheld the rejection of rebate claim as time barred in terms of section
11B of Central Excise Act 1944. Hon'ble High Court has observed in para 11 & 12 of
its judgement as under:- ‘

"11.  Finally it has been sought to be urged that the filing of an export promotion
copy of the shipping bill is a requirement for obtaining a rebate of excise duty. This
has been contraverted in the affidavit in reply that has been filed in these
proceedings by the Deputy Commissioner (Rebate), Central Excise. Reliance has
been placed in the reply upon Paragraph 8.3 of the C.B.E. & C. Manual to which a
reference has been made above, and on a Trade Notice dated 1 June 2004 which is
issued by the Commissioner of Central Excise and Customs Paragfaph 8.3 of the
Manual makes it abundantly clear that what is required to be filed for the sanctioning
of a rebate claim is, inter alia, a self-attested copy of the shipping bill. The affidavit
in reply also makes it clear that under the Central Excise rules, 2002 there are two
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;

bypes of rebates: (i) A rebate on duty paid on excisable goods and (i) A rebate on
duty paid on material used din the manufacture or processing of such goods. The
first kind of rebate is governed by Notification No. 19/2004 dated 6 .S'eptember 2004,
In the case of the rebate on duty paid on excisable goods, one of the documents
required is a self-attested copy of the shipping bill, For the second kind of rebate a
self-attested copy of the export promotion copy of the shipping ‘bill is required,
Counsel appearing on behalf of the petitioner sought to rely upon a Notification
issued by the Cent/a/ Board of Excise and Customs on 1 May 2000. However, it is
abundantly clear that this /Vot/ﬁcatron predates the Manual which has been issued by
the Central Board of Excise and Customs The requirement of the Manual is that it is
only a self-attested copy of the shipping bil that is required to be filed together with
the claim for rebate on duty paid on excisable goods exported.,

12, For the aforesaid reasons, we hold that the authorities below were justified in

coming to the conc/us/on that the petitioner had f17ed an application for rebate on 17

July 2007 which was beyond the penad of one year from 12 Februaqr 2006' being the

felevant date on which tﬁe goods were exported Where the datule provides a

penad of limitation, in the prsent case in Secﬂon 118 for a clalm far rebate, the
- provision has to be camp//ed wztﬁ as a mandatoq/ reqwrement of /aw

10. In view of above posatlon the re]ectlon of rebate claim filed aﬂer stipulated
time limit of one year being time barred in terms of section 11B of Central Excise

Act, 1944 is rightly upheld by the Commissioner (Appeals). Therefore, Government
upholds the impugned order-m—appeaf

11.  The revision application is thus rejected in terms of above.

12.  So ordered.

(D.P. Smgh)

Joint Secretary to the Gowvt. of India’

M/s. Sumitomo Chemicals India Pvt. Ltd.
Moti Mahal, 7" Floor

195 J. Tata.Road, Churchgate
Mumbai-400020

(\rrag v s )
WEIAS  ATYTI/Assistant Gommissioner
CBEC-OSD IReviso
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Order No. /2-61 /13-CX dated /6.09,2013

1. The Commissioner, Central Excise, Raigad Commissionerate, Plot No.1,
Kendriya Utpad Shulk Bhavan, Sector-17, Khandeshwar, Navi Mumbai-410206

2. The Commissioner of Central Excise (Appeals), Mumbai-II, 3" Floor, Utpad
Shulk Bhavan, Plot No.C-24, Sector-E, Bandra-Kurla Complex, Bandra (East),
Mumbai 400051.

3. The Deputy Commissioner of Central Excise (Rebate), Kendriya Utpad Shulk
Bhavan, Plot No.1, Sector-17, Khandeshwar, New Panvel-410206

a.4—P5 to IS (Revision Application)
5 Guard File

6. Spare Copy.

(Attested)

N (2
(B.P.SHARMA
OSD (Revision Application)






