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RDER
This revision application is filed by the applicant M/s Apar Industries Ltd.,
Chembur, Mumbai against order-in-appeal No0.BC/266/SURAT-II/2011 dated
30.09.11 passed by the Commissioner (Appeals) of Central Excise, Customs &

Service Tax, Surat-II with respect to Qgﬁdér—‘in—origin | passed by the Deputy
Commissioner, Central Excise & Customs Division-1I, Ankleshwar.

2. Brief facts of the case are that the applicants submitted various claims of
Rs.9.11,255/- on 24.12.2008. The applicant filed rebate claim on 19.12.2008 by
registefed post. Superintendent (Rebaté) vide letter dated 24.12.2008 returned
the rebate claim to the unit asking them to produce certain
dommehts/inforrnatiqn»L ;’mainly becausethe name and addr§s§ of the authority
from‘ WHom reBate claim shalf be ,ké!aime& ,Was mentidneda"s’.kf"CmeisSioner of
Central Excise Raigad, New Panvel—410206. The applicarit again submitted
rebate claim documents on 1.1.2009 andffintimated that the Bank Realization
Certificates will be submltted on recerpt and they submitted the rectified

declaration regarding authentyw:tn wkk o rebate shall be claimed. On receipt of -

the rebate claim, the abdve""nienti@qé& rebate claims were forwarded to the
Range Supe_rintendent for scrutiny, the Raﬁge Superintendent vide fetter dated
10.2.2010 reported to the Division oﬁige that the claim is hit by the time bar as
the same is filed after expiry of one year from the date of export of goods énd
the same is réquired to be rejected. Thereafter the divisional office vide letters
dated 12.2.2010 and 23.3.2010 asked the applicants/claimant to submif written

submission on the point of time bar aspect for rejection of rebate claim
Ultimately adjudicating authority vide impugned order- '

‘ . . - in-original rejected the
rebate claims vide order-m-o_riginal No.280/SRT-II/Rebate/10—11 dated 4.5.2010



F.No. 195/1110/11-RA

3. Being aggrieved by the said order-in-original, applicant filed appeal before
Commissioner (Appeals) who upheld the order-in-original and rejected the order-
in-appeal.

4. Being aggrieved with the impugned order-in-appeal the applicant has filed
this revision application under Section 35EE of Central Excise Act, 1944 before
Central Government on the following grounds:

4.1 The Adjudicating Authority, while rejecting the rebate claim of Excise duty
of Rs.9,11,255/- paid on exports, had observed that the Rebate Claim was filed
by the Applicant beyond the period of Limitation of one year as provided under
Section 11B of the Central Excise Act, 1944, though all the shipment documents
i.e. ARE-1, Shipping Bills, etc. were initially filed within the period of limitation as
"Proof of Exports", instead of "Rebate Claim". It is un-disputed fact that the
provisions of Section 11B provides one year time limit for filing rebate claim on
exports from the date of shipment/exports. The Rules issued there under also
provide and prescribe the documents, which are necessary to be submitted along
with claims, evidencing the proof for physical eXports of goods out of Country.
Since, all the . relevant original documents were initially filed, though
inadvertently, as a 'Proof of Export' to the Department and hence documents
were not traceable at our end. It was located and collected back from the
.department only after the period of limitation and hence there is a delay. When
the documents were already filed with the Department within the period of
limitation, though as a "Proof of Export", the subsequent formal claim cannot be
treated as barred by limitation, thereby taken away their substantive right.

4.2 The submission of required documents and filing the claims within the
time prescribed are the procedural requirements, which cannot and never take
away the substantive right of the Applicants’ vested by the law. Hence, the
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period of limitation, in the present case, under the circumstances, may be - |
counted from the date of shipment to the date of filing "Proof of Export", as the
proof of exports has been submitted well within the prescribed time, which facts
have not been disputed by the Authorities below. The factum of actual export
has also not been disputed at any time.

4.3 The Appellate Commissioner had, though made a mention in its order
dated 20.09.2011 (at Para 5, 6.2 and 6.4 thereof), after due verification of the
documents/evidences submitted by the Appellant that all the original shipment
ddcuments were initially filed as a "Proof of Export” to the Jurisdictional A.C. who
is also ‘a Rebate Sanctioning Authority. But, the plea of the Appellant was
‘rejected on the ground that the Appellant has raised this point for first time
before her at the Appeliate stage and not before the adjudicating authority. It is
submitted that the Appellant was continuously following up for the
evidences/documents with the new cambany? i.e. Eliokem India Pvt. Ltd., to
whom the Unit was sold and also with the Range/Divisional Central Excise
Authority. These evidences were received and made available from the Eliokem/
Jurisdictional A.C. only at the Appeal 'Stage and hence this prayer was made
before the Appellate Commissioner. In fact the case was adjourned after the first
hearing and next date fixed after 45 days just to permit- the Appellants to
produce the evidence to establish & substantiate the plea taken in Grounds of
- Appeal that the Rebate Claim -- was filed earlier at the time of submission of
"proof of export”. If the stand of the Department was --- which is now reflected
in the impugned order-in-appeal --- that the new plea could not be raised for the
first time before the Appellate Authority ; there was no sound basis or reason to
adjourn the hearing or look into the evidence produced by the applicants and
filed before the Appellate Authority.

The applicant has stated various judgement in their defence including Bombay
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High Court judgement in the case of Uttam Steel Vs UOI 2003(158) ELT 274
(BOM), and Gujarat High Court judgement in the case of Casmonant Chemicals
Vs UOI 2008-TIDL-473-HC-Ahd-Cx.

5. Personal hearing was scheduled in this case on 7.8.2013. Shri 1.C.,Thakur,
DGM-Indirect Tax and Shri D.P.Bhave, Advocate appeared on behalf of the
applicants who reiterated the grounds of revision application.

6. Government has carefully gone through the relevant casé records and
perused the impugned order-in-original and order-in-appeal. ’

7. On perusal of records, Government observes that the said rebate claims
were filed on 24.12.08 in respect of goods shipped in the month of August,
September and October 2007. The rebate claims were filed after stipulated time
limit of one year as laid down in Section 11B of Central Excise Act 1944 read with
Rule 18 of Central Excise Rules 2002. The original authority has rejected the
said claim as time barred. Commissioner (Appeals) has upheld the said order-in-
original. Now the applicant has filed this revision application on the grounds
stated at para (4) above.

8. Applicant has claimed that he had initially filed the proof of export in
Annexure-19 with the department inadvertently and the said documents were
withdrawn after the lapse of limitation peri'od and thereafter rebate claim was
filed on 24.12.08. Applicant has requested that initial date of filing proof of
export in Anexure-19 with the department may be taken as date of filing the
rebate claim since the documents were with department. In this regard, it is
observed that proof of export in Annexure-19 is required to be subfnitted in
terms of procedure prescribed under Notification No0.42/01-CE (NT) dated
26.6.01 issued under Rule 19 of Central Excise Rules 2002. Whereas, the rebate
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claim in prescribed format with specified document is required to be filed as per
procedure prescribed under Notification No.19/04-CE(NT) dated 6.9.04 issued
under Rule 18 of Central Excise Rules 2002. The rebate claim along with
requisite document as stipulated in para 8.3 Part-I of Chapter 8 of CBEC Excise
Manual of Supplementary Instructions was filed only on 24.12.08." The proof of
export filed with department by mistake or otherwise cannot be accepted as
rebate claim as contended by applicant.

9. Government notes that as per explanation (a) to section 11B, refund
includes rebate of duty of excise onvexcisable goods exported out of India or
. excisable materials used in the manufacture of goods which are exported. As
éuch the rebate of duty on goods exported is allowed under Rule 18 of the
Central Excise Rules, 2002 read with Notification No. 19/2004-CE(NT) dated
06.09.2004 subject to the compliance of provisions of section 11B of Central
Excise Act, 1944. The explanation A of section 11B has clearly stipulated that
refund of duty includes rebate of duty on exported goods. Since the refunds
claim is to be filed within one year from the relevant date, the rebate claim is
also required to be filed within one year from the relevant date. As per

explanation B(a)(i) of Section 11B, the relevant date for filing rebate claim
means:-

"(a) in the case of goods exported out of India where a refund of excise auty
paid is available in respect of the goods themselves or, as the case may
be, the excisable materials used in the manufacture of such goods.-

(1)  If the goods are exported by sea or air, the date on which the ship
or the aircraft in which such goods are load, leaves India, or”

There is no ambiguity in provision of section 11B of Central Excise Act, 1944 read
with Rule 18 of the Central Excise Rules, 2002 regarding statutory time limit of
one year for filing rebate claims.
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It is further clear from above provisions that one year’s time limit is to be
counted from the date on which goods were shipped out of India. So, the said
claim is hit by time limitation.

10. Applicant has given various reasons for filing rebate claim after a
stipulated period of one year. In addition, he contended that delay in filing
rebate claim is a procedural lapse and same may be condoned as the substantial
benefit cannot be denied to them due to procedural infractions. In this regard,
Government observes that filing of rebate claim within one year is a statutory
requirement which is mandatory to be followed. The statutory requirement can
be condoned only if there is such provisions under Section 11B. Since there is no
provision for condonation of delay in terms of Sectidn 11B, the rebate claim has
to be treated as time barred.

11. Government notes that rebate claims filed after one year being time
barred cannot be sanctioned as categorically held in the case laws/judgments
cited below :-

11.1 Hon’ble High Court of Gujrat in its order dated 15.12.2011 in the case of
IOC Ltd. Vs. UOI (SCA No. 12074/2011) has held as under:-

“We are unable to uphold the contention that such period of limitation
was only procedural requirement and therefore could be extended upon
showing sufficient cause for not filing the claim earlier. To begin with, the
provisions of Section 11B itself are sufficiently clear. Sub-section (1) of
Section 11E, as already noted, provides that any person claiming refund of
any duty of excise may make an application for refund of such duty before
the expiry of one year from the relevant date. Remedy to claim refund of
duty which is otherwise in law refundable therefore, comes with a period
of limitation of one year. There is no indication in the said provision that

7
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such period could be extended by the competent authority on sufficient
cause being shown.

Secondly, we find that the Apex Court in the case of Mafatlal Industries
Ltd. v. Union of India, (1997) 5 SCC 536 had the occasion to deal with the
question of delayed claim of refund of Customs and Central Excise. Per
majority view, it was held that where refund claim is on the ground of the
prowsmns of the Central Excise and Customs Act whereunder auty is
levied is held to be unconstltutlona/ anly in such cases suit ar wirit petition
would be maintainable. Other than such cases, all refund claims must be
fi/ed and adjudicated under the Central Excise and Customs Act as the
case may be. Comb/ned with t/7e sa/d decision, if we a/so take into
account the observations of the Apex Court in the case of Kirloskar
Pneumatic Company (supra), it would become clear :hat the petitioner
had to file refund claim as provided under Section 11B of the Act and even
this Court would not be in a position to fgnere the substantive provisions
and the time limit prescribed therein, -

The decision of the Bombay High Court in the case of Uttam Steel Ltd.

(supra) was rendered in a different factus! background. It was a case
where the refund clam was filed beyond the period of six months which
was the fimit prescnbed at the re/evant time, but WItnln the penad of one
year. When such I‘Eﬁlﬂd c/azm was strl/ pend/ng, law was amended.

566'['10/7 11B in tﬁe amended form prowded for extended penod of
limitation of one year Instead of six months which preva//ed previously. It
was in this background, the Bombay Hgn Court opined that limitation
does nat extinguish the right to claim reﬁ.rnd but only the remedy thereof,

The Bombay High Court, therefore, obse;ved as under :
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"32. In present case, when the exports were made in the year 1999 the
limitation for claiming rebate of duty under Section 11B was six months.
Thus, for exports made on 20th May 1999 and 10th June 1999, the due
date for application of rebate of duty was 20th November 1999 and 10th
December, 1999 respectively. However, both the applications were made
belatedly on 28th December 1999, as a result, the claims made by the
petitioners were clearly time-barred. Section 11B was -amended by
Finance Act, 2000 with effect from 12th May 2000, wherein the limitation
for applying for refund of any duty was enlarged from 'six months’ to ‘one
year’. Although the amendment came into force with effect from 12th
May, 2000, the question is whether that amendment will cover the past
transactions so as to apply the extended period of limitation to the goods
exported prior to 12th May 2000?”

11.2 The Hon’ble CESTAT, South Zonal Bench, Chennai in the case of Precision
Controls vs. Commissioner of Central Excise, Chennai 2004 (176) ELT 147 (Tri.-
Chennai) held as under:

"Tribunal, acting under provisions of Central Excise Act, 1944 has no
equitable or discretionary jurisdiction to allow a rebate claim de hors the
limitation provisions of Section 11B ibid - under law laid down by Apex
Court that the authorities working under Central Excise Act, 1944 and |
Customs Act 1962 have no power to relax period of limitation under
Section 11B ibid and Section 27 ibid and bence powers of Tribunal too,
being one of the authorities acting under aforesaid Acts, equally
circumscribed in regard to belated claims — Section 11B of Central Excise
Act 1944 — Rule 12 of erstwhile Central excise Act, 1944 — Rule 18 of the
Central Excise Rules, 2002. — Contextually, in the case of Uttam Steel Ltd.
also, the Hon’ble Bombay High Court allowed a belated rebate claim in a
writ petition filed by the assessee. THIE Tribunal, acting under the
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provisions of the Central Excise Act, has no equitable or discretionary
Jurisdiction to allow any such claim de hors the fimitation provisions of
Section 118.”

11.3 Further, it has been held by the Hon’ble Supreme Court in the case of
Collector Land Acquisition Anantnag & Others vs. Ms. Katji & Others reported in
1987 (28) ELT 185 (SC) that when delay is within condonable limit Iald down by
the statute, the discretion vested in the authonty to condone such delay is to be
exercised following guidelines faid down in the said judgment. But when there is
no such condonable limit and the claim is filed beyond time penod prescribed by
statute, then there is no discretion to any authonty to extend the time limit.

11. 4 Hon'ble Supreme Court has also held in the case of UOI vs. Kirloskar
Pneumatics Company reported in 1996 (84) ELT 401 (SC) that High Court under
Writ ]UFISdICtlon cannot direct the custom authorities to- ignore time limit
prescribed under Section 27 of Customs Act, 1962 even though High Court itself
may not be bound by the time limit of the said Section. In particular; the Custom _
authorities, who are the Creatures of the Customs Act, cannot be directed to
ignore or cut contrary to Sectton 27 of Customs Act. The ratio of this Apex Court
judgment is squarely applicable to thts case, as Section 11B of the Central Excise
Act, 1944 prowdes for the time hmlt and- there IS No provision under Section 11B
| to extend thls time limit or to condone any delay.

11 5 In a very recent judgement, Hon'ble High Court of Bombay in the case of
Everest Flavours Ltd. Vs. UOI reported as 2012 (282) ELT 481 (Bom) vide order
dated 29.03.2012 dismissed a WP No. 3262/11 of the petitioner and upheld the
rejection of rebate claim as time barred in terms of section 11B of Central Excise
Act 1944. Hon'ble High Court has observed in para 11 & 12 of its judgement as
under:-

"11.  Finally it has been sought to be urged that the filing of an export

promotion copy of the shipping bill is a requirement for obtaining a rebate

10
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of excise duty. This has been contraverted in the affidavit in reply that has
been filed in these proceedings by the Deputy Commissioner (Rebate),
Central Excise. Reliance has been placed in the reply upon Paragraph 8.3
of the C.B.E. & C. Manual to which a reference has been made above, and
on a Trade Notice dated 1 June 2004 which is issued by the Commissioner
of Central Excise and Customs Paragraph 8.3 of the Manual makes it
abundantly clear that what is required to be filed for the sanctioning of a
rebate claim is, inter alia, a self-attested copy of the shipping bill. The
affidavit in reply also makes it’ clear that under the Central Excise rules,
2002 there are two types of rebates: (i) A rebate on duty paid on
excisable goods and (i) A rebate on duty paid on material used din the
manufacture or processing of such goods. The first kind of rebate Is
governed by Notification No. 19/2004 dated 6 September 2004. In the
case of the rebate on duty paid on excisable goods, one of the documents
required is a self-attested copy of the shipping bill. For the second kind of
rebate a self-attested copy of the export promotion copy of the shipping
bill is required. Counsel appearing on behalf of the petitioner sought to
rely upon a Notification issued by the Central Board of Excise and Customs
on 1 May 2000. However, it is abundantly clear that this Notification
predates the Manual which has been issued by the Central Board of Excise
and Customs. The requirement of the Manual is that it is only a self-
attested copy of the shipping bill that is required to be filed together with
the claim for rebate on duty paid on excisable goods exported.

12.  For the aforesaid reasons, we hold that the authorities below were
justified in coming to the conclusion that the petitioner had filed an
application for rebate on 17 July 2007 which was beyond the period of
one year from 12 February 2006 being the relevant date on which the
goods were exported. Where the statute provides a period of limitation, in

11
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the present case in Section 118 for a claim for rebate, the provision has to
be complied with as a mandatory requirement of law, ”

12. In view of above position, the rebate claim filed after one year’s time limit
stipulated under Section 11B of CEA 1944 read with Rule 18 of CEAR 2002 is
clearly hit by time limitation clause and cannot be entertained at all. As such it is
rightly rejected and Government do not find any infirmity in the impugned order-
in-appeal upholding the rejection of said claim as time barred.

13.  The revision applications are thus rejected in terms qf above.

14,  So ordered. .

(D.P.Singh)
Joint Secretary (Revision Application)
M/s Apar Industries Ltd. o
A-201/202, Bézzola Complex
2™ Floor, Sion-Trombay Road
Chembur, Mumbai-400071

& 3R, 3/ T.R. ARYA)
SEA®, AR/ Superintendeon: 0
favr Harea, faur

Ministry of Finance, (Deptt. o’f Re.
. AT EXOR / Govt. of india
= fee / New Delhl
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GOl Order No. ]2 W) /13-CX dated |- ©9-2013

Copy to:

1. Commissioner of Central Excise, Customs & Service Tax, Surat-II, New
Central Excise Building, Opp. Gandhi Baug, Chowk Bazar, Surat-395 001.

2. Commissioner of Customs & Central Excise (Appeals), Surat-II, New
Central Excise Building, Opp. Gandhi Baug, Chowk Bazar, Surat-395 001.

3. The Assistant Commissioner of Central Excise & Customs, Division-II
Ankleshwar, Plot No.C/4/9, Behind Roshan Cinema, GIDC, Ankleshwar,
Gujarat-393002

4, Shri D.P.Bhave, Advocate, 15 Shri Kripa, Ramkrishna Society, Ram Mahdir
Path, Kherwadi, Bandra (W), Mumbai400051 ‘

5. Guard File.

_6-FSt0 IS (RA)

7. Spare Copy

ATTESTED

e

(T.R.Arya)
Superintendent (Revision Application)
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